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In bx William Bbown and Michael Oysbholt. 

Award^FinaUty — Co§U of aetUm-^Pawfr to remit. 

Where the referenoe to arbitratioii was of all matters in diiferenoe and ae- 
tions between the parties, the costs of the referenoe and award and of 
the said actions to be in the discretion of the arbitrators, aod cower waa 
giyen to the arbitrators to order and determine what they should think fit 
to be done by either of the parties respecting the matters referred ; and 
in pnrsoanoe of snch powers the referees ordered, among other things, 
that a certain sum should be paid and accepted, " in full satisfaction and 
discharge of all the said actions and matters in diiferenoe," — also direct- 
ing that no farther proceedings should be taken in the salts :— 

Seldt that the award was good — for it pat an end to the actions, so that ii 
was nnnecessaiy to award npon the several issues, or find specifically upon 
the subject of costs. 

Where a reference contains a power to the court to remit the matters to the 
reconsideration of the arbitrators, such power will be exercised only when 
it appears that the award is egregioualy wrong, or not sanctioned by ih» 
eYicbnoe ; and held^ that no suMoient ground appeared in this case. 

[Pbactick Goubt, M.T., 1866.] 

The parties, by an indenture, bearing date the 12th day of 
January, 1855 (in which it was recited that certain differences 
had arisen, and certain actions were depending between 
them), agreed, in order to put an eild to the same, to refer 
all matters in difference and actions between them to the 
award of Daniel Carroll, of the town of Woodstock, gen- 
tleman; Thomas Phelan, of the same place, auctioneer; and 
Burton Bennet, of the village of Ingersoll, Esq. ; and bound 
themselves each to the other, to stand to and perform the 
award of the said arbitrators, or any two of them, of and 
concerning the premises, so that the said award be made 
by the said arbitrators, or any two of them, ready to- 
be delivered, on or before the first day of February then 
next, or on or before any other day, not later than the 1st 
day of March then next, to which the said arbitrators, or 
any two of them, should by writing enlarge the time for mak- 
ing their award : and it was agreed by the submission that 
the costs of preparing the same, and a duplicate thereof, and 
the costs of the said actions, and the costs of the reference 
and award, should be in the discretion of the arbitrators,, 
who might direct to, and by whom, and in what manner the^ 
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10 PRA.CTIOE REPORTS. 

same, or any part thereof, should be paid ; and that the sub- 
mission might be made a rule of the Court of Queen's Bench, 
at the instance of either of the said parties; and further, 
that the arbitrators should be at liberty to order and deter* 
mine what they should think fit to be done by either of the 
parties respecting the matters referred ; — ^the arbitrators in 
their discretion to examine either or both of the parties, and 
their witnesses, on oath, and to proceed ex parte, in case either 
party, after reasonable notice, should neglect or refuse to at- 
tend on the reference, without having previously shewn to 
the arbitrators good and sufficient cause for omitting to 
attend : and further, that in the event of either of the ^aid 
parties being dissatisfied with the award, or disputing its 
validity, and moving the court to set the same, or any part 
thereof, aside; the said court, whether the award be insuffi- 
cient in law or not, to have power, if it should think fit, to 
remit the award, or the matters referred, or any of them from 
time to time, to the reconsideration and determination of the 
Baid arbitrators. 

The arbitrators made their award on the 27th day of Fe- 
bruary, though by the submission the award was to be made 
on or before the Ist day of February, unless the time should 
be enlarged by the said arbitrators by writing, signed by 
them at the foot of the submission, — ^no enlargement of the 
time was shewn by the papers filed in making the submission 
a rule of court, nor did such enlargement appear amongst the 
affidavits and papers filed on moving for an attachment for 
not performing the award ; but no objection was made to the 
award on the groand of its being made beyond the time 
limited. 

By the award it was ordered, that Michael Overholt do, 
on or before the 14th day of May then next, deliver to the 
said William Brown five promissory notes, then in the pos- 
session of the said Michael Overholt (enumerating and de- 
scribing the notes), which they award and adjudge to be the 
property of the said William Brown; and further, that the 
said Michael Overholt, 'iis executors, &c., shall and do, well 
and truly pay, or cause to be paid, to the said William 
Brown, his executors, &c., on the 14th day of May next 
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IN KE BBOWN AND OVEKHOLT. U 

ensuing the date of the award, at the office of Messrs. Ball & 
Carroll, in the town of Woodstock, the sum of £320 6s. Od., 
in full satisfaction and discharge of and for alLthe ^aid 
actions and matters in difference, and that the same he re- 
ceived by the said William Brown as such satisfaction and 
discharge. It was farther ordered and awarded that no far- 
ther proceedings should be had or taken in a certain action 
in the County Court of the County of Oxford, commenced on 
the 21st of August, 1864, wherein William Brown was plain- 
tiff and Michael Overholt defendant, being an action on 
promises ; and also that no further proceedings should be had 
or taken in a certain other action, commenced in the Court 
of Common Fleas at Toronto on the 26th day of September, 
1854, wherein the said Michael Overholt was plaintiff and 
the said William Brown defendant, being an action of 
corenant; the said two actions being the only actions de- 
pending between the said William Brown and Michael Over- 
holt. The award also directed mutual releases to be execated 
on or before the said 14th day of May next ensuing the 
date of the award, and that Michael Overholt should pay to 
the said William Brown the costs incurred by him of, and 
incidental to, the reference and award, on the said 14th day 
of May; and they assessed the amount of the same at £15 
58. Od., and the costs of their award at £49, which they 
awarded should be paid by the said Michael Overholt. 

In Easter term a rule was obtained calling on William 
Brown, his attorney or agent, to shew cause why the said 
award, or some part thereof, should not be set aside, on the 
following grounds : — 

That it does not finally dispose of, or decide, the actions 
therein mentioned: 

That it does not shew howmuch the arbitrators assessed in 
respect of the said actions, or how much they decided to be 
due in respect of the other matters in difference between the 
said William Brown and Michael Overholt : 

That it does not finally decide the issues raised on the 
record in the said actions, or either of them : 

That it does not shew how much is due in respect of the 
costs of the said actions, or either of them: 
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ptrtigg of mH mattem in diferenee or idgpaU in the mnnmr 
therein direoted, and in direetiDg thedeliveiytoBaidBKOWii 
of the promiaiorjr notes thoiein referred to: 

Thftt the said award is made in reepeet of matters not ze- 
ferred or sobmiited to said arbitrators by said snhmiwrioii r 

That the said arbitrators delegated their anthocity, in ccm* 
foUing and taking the opinion of anon-professional person : 

That the said arbitrators haye, in making said award, ex- 
eeeded their anthority, in adjudicating upon and deeiding^ 
qnestionsof law, and infringing opon legal rights, in directing 
the deliyezy to said Brown by said Overholt of the promissory 
notes in the said award mentioned: 

That the said arbitrators misconducted themselves in the 
investigation of the reference in this matter, and acted par- 
tially in making said award: 

That the smn awarded to be paid by said Overholt to Brown 
is excessive, and unwarranted by the evidence adduced before 
the said arbitrators: 

And also on grounds disclosed in affidavits and papera 
filed. 

The rule also called upon William Brown to shew cause 
why the said award, and the said matters in difference,, 
should not be remitted to the said arbitrators for reconsider- 
ation and determination, pursuant to a power contained in 
the said submission for that purpose. 

In Trinity term last, cause was shewn by Eccles in support 
of the award, and at the same time he moved a rule absolute 
for an attachment for not paying the amount awarded, and 
for not delivering up to Brown the notes ordered to be de- 
livered up to him by the award. The rule to set aside the 
award was supported by Blevina, who shewed cause against 
the rule for an attachment. 

MoLean, J. — The reference in this case embraces all mat- 
ters in difference and actions between the parties, and power 
is given to the arbitrators to order and determine what they 
shall think fit to be done by either of the parties respecting 
the matters referred. In the exercise of their powers they 
have ordered certain notes to be given up by Overholt to 
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IN BE BBOWN AND OTBRHOLT. 18 

Brown, whose property they are decided to be. They have 
also entered mto the inrestigation of certain differences 
brought before them on the part of Brown, arising from cer- 
tain agreements and contracts existing between them, and 
npon the e-vidence have made an award in favour of Brown 
for £820 58. Od., which they order to be paid and accepted in 
fall satisfaction and discharge of and for all the said actions 
and matters in difference; and in a subsequent part of the 
award they direct that no further proceedings shall be taken 
in either of the said actions. They have not awarded any 
amount of costs on account of these actions, but in awarding 
a gross sum in satisfctction for the actions and all other causes 
of difference, they have at once put an end to the actions and 
all matters in difference which were brought before them — 
Cooper V. Langdon (9M.&W.60); so that it became unim- 
portant to award upon the several issues, or to find specifically 
on the subject of costs. They have, according to the submis- 
sion, ''ordered and determined what they have thought fit to 
be done by either of the parties respecting the matters refer- 
red." The affidavits filed in shewing cause against the rule 
for setting aside the award satisfactorily rebut the charges 
of improper and partial conduct on the part of some of the 
arbitrators ; and though there may be reason to believe, from 
the statements of one of them, that though he signed the 
award, he did not consider it correct, and that he wa,p per- 
suaded to do so in order that it might appear to be the result 
of a unanimous decision, yet the affidavits filed in answer 
place the matter in a different light, and shew that no 
persuasion was used, and that in fact the arbitrators were, 
or appeared to be, unanimous in their decision. But had 
it been Otherwise, and one of the arbitrators had refused to 
sign the award, the making by the other two would have 
been quite sufficient under the submission. The objections 
to the award appear to me to be wholl;]^ unfounded, either 
in law or the facts disclosed in affidavits and papers filed ; 
and thot^h it is possible that wrong may have been done 
. to Overholt by the decision as to the amount awarded, 
or otherwise, I am unable to discover any such evidence of it 
n would justify me in ordeadng it to be set aside. 
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14 PRA.CTICE RSPOBTS. 

By the tenxiB of the reference the court is empowered, if it 
should think fit, to remit the award, or the matters referred, 
or any of them, from time to time, to the reconsideration 
and determination of the arbitrators, whether the award be 
insufficient in law, or not, should either party be dissatisfied 
with it, and dispute its validity, and move to set it aside. 
This power might probably be exercised, if it were clearly 
shewn that the arbitrators had made an award egregiously 
wrong or not sanctioned by the evidence, but I cannot say 
that from anything laid before me it appears satisfactorily 
that any mistake or injustice has been committed by them ; 
I cannot, therefore, interfere on that ground. I am of 
opinion, on all the circumstances, that the rule Ni»Lto set 
aside the award must be discharged with costs. And as the 
award appears to be good in law, and nothing is shewn in 
the facts to impeach it, I think the rule for the attachment 
must be made absolute. 

Bule Niai to set aside the award discharged, 
with costs; rule for attachment made 
absolute. 



Blebceeb v. Loyall. 

Award — AtUiehmerU — Reference back. 

Objections not appearing on the face of the award, eannot be raised against 
an applioation for attachment. 

Bat where, on snoh application, it appeared that the defendant had not at- 
tended the arbitration through some misapprehension, the matters were 
referred back under a power contained in tne submission. 

[Pbaoiiob Goubt, H. T. 18M.] 

This cause was referred to arbitration by consent of the 
attomies, and an order of Mr. Justice Bichards was made 
on the 7th of June, 1855, to the effect that it should be re- 
ferred to two persons named therein, and such third person 
as they should appoint, and that an award might be made 
by any two of them. It appeared that the two arbitrators 
did name a third person, but that third person did not join 
in the award. The* other two made an award on the 16th 
of July 1855. The award was now sought to be enforced 
by attachment. 

In answer to the application for the attachment, the 
defendant pwore that he never attended any of the meetings 



Digitized by 



Google 



BLEECKER Y. LOYALL. 15 

of the arbitrators, nor did he produce any evidence before 
them. He had no notice of the appointment of the third 
arbitrator. He admitted that he had notice of one meeting 
of the arbitrators, bat did not attend, because, on consulting 
a professional person, he was told that, unless he had signed 
some paper or document agreeing to the reference, he need 
not recognize that the persons giving the notice had any 
authority to act. The award directed the payment of £508 
6s. lOd., besides expenses of the reference. 

BuBNS, J. — It is very unfortunate for the defendant, that 
he pursued the course he has done, but the objections taken 
now are not sufficient to exercise a discretion in withholding 
the enforcement of the award by attachment. The defend* 
ant admits that he had notice of a meeting of the arbitrators, 
and he does not deny that his attorney had authority to 
submit the matters to arbitration. If he had denied the 
authority it would have made no difference. Matters ex-* 
tiinsic the award are not allowed to be set up in opposition 
to the application for an attachment. Two full terms have 
passed since the defendant was aware of the intention of 
the arbitrators to hold a meeting, and yet he took no step 
to procure any relief against what he must have been aware 
would most likely produce the result which has happened. 
There is nothing on the face of the award to impeach it. It 
does not appear that the third person acted, but it is not 
necessary that it should so appear upon the face of the 
award, for any two had authority to make an award. It is 
stated on the face of the award that the third person was 
appointed, and if it were in question whether in truth he 
was appointed, such a recital would no doubt not be suffi* 
cient to prove it. Tet that is a matter dehors the award. 
Similar objections to those raised in this case were made 
in PauU v. Paull (2 Gr. & M. 285), and were not allowed to 
prevail against an attachment being ordered. 

Under the circumstances, howevet, there being an 
authority in the submission to refer the matter back to the 
arbitrators, if the Court should deem it right, I shall refer 
^e matters back to the arbitrators in the same terms of 
the fomer reference, — award to be made by the first day 
of next term. ^gi^i^^^ ^^ Google 



16 PBACTICE BKPOSTS. 

Touura et al. v. Laibd. ^ 

Writ of trialr^Notiee of trial given too toon, 

Bammona for a writ of trial was granted on the lOth of November, and 
enlarged till the 19th, when an order wae made. On the 18th the plain- 
tiff seryed notice of trial for the sittings on the 20th, and took a verdict. 

Seldt (affirming Biaeh et al. v. Hall, 11 U. 0. B. 856), that the notiee of 
trial was a nollity, and that the verdiot and all suDseqaent prooeedings 
mast be set aside. 

[Obaikbebb, November, 1866.] 

The facts appeared as follows: 

Issue being joined, the plaintiffs applied for and obtained, 
on the 10th of Noyember, 1865, a judge's summons to send 
the issues down to trial before the Judge of the County 
Court. The summons was not disposed of until the 19th of 
November, when an order was made reciting the granting of 
the summons on the 10th, and that it had been enlarged, 
and ordering that the plaintiffs might carry the cause to the 
County Court at the first or second sittings after the making 
of the order. In the mean time, on the 18th of November, 
the plaintiffs Served notice of trial for Tuesday the 20th of 
November, the sitting day of the County Court. It was 
difficult to say what the date of this notice was ; it might be 
read 80th or 20th November, but it appeared that it was 
served on the 18th. The cause was entered on the second 
day of the sittings of the County Court, without the defend- 
ant's leave, as he averred, and was tried. 

The defendant moved, during last term, in the Practice 
Court, to set aside the notice of trial, the order for the writ 
of trial, andaU subsequent proceedings thereon, upon these 
grounds: 1st — That the notice of trial was served before 
any order was made for the writ of the trial: 2nd — That 
the order was made too late to admit of proper notice of 
trial being given for the then next sittings of the County 
Court : 8rd — That the writ of trial was entered without the 
defendant's consent, on the second day of the sittings of 
the County Court. 

The rule was enlarged by consent to be disposed of in 
Chambers, on the merits only, if the judge sitting there 
would entertain it. 

BuENs, J. — ^I do not see that this case can be distin- 
guished from that of Biach et al. v. Hall (11 U. C. B. 866), 
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— ^It is urged that, having applied for the ynit of trial 
before the notioe served, though the order was obtained 
afterwards, distingaishes it from that case. Further, it is 
urged that the order specially mentioning that the plaintiffs 
might take down the cause at the first sittings of the County 
Court so lar cures any irregularity, that it would have the 
effect of compelling the defendant to move to set aside the 
service of the notice immediately, and that it was too late 
to make the application now. I do not think there is any 
weight in the argument. The service of a notice of trial 
previous to obtaining an order for a writ of trial is not a 
mere irregularity; it is a nullity; and the obtaining of an 
order from a judge, authorising the taking down the cause 
at the first sittings of the County Court, does not cure the 
nullity, or impose an obligation on the defendant to move to 
set aside such notice previous to the cause being tried. The 
order was obtained the day before the sitting day of the court, 
but did not sanction the dispensation of a proper notice of 
trial according to the practice, because it is worded that 
the plaintiff might take down the cause at the first sittings. 
The judge, when granting the order, did not intend it to 
have that effect, and indeed he had no power to do it. The 
meaning of the order is, that the plaintiffs might take the 
cause down at the first sittings, if proper notice could be 
g;iven; if not, then it might be done at the second sittings. 
The proper order to make is, that the verdict and any 
subsequent proceedings be set aside, with costs. The writ 
of trial is rightly obtained, and will stand good. The notice 
was a nullity, and requires nothing to be said about it. 



Begina bx BEL. Coleman v. 0*Habe. 
" " " LoYALL V. Ponton. 
" " " Cobby v. Bbown. 
" " '< Padwell v. Stewabt, Habibly, 
Davt, Booabt and MoAnany. 

Di$fiialiyUation hy conlrael with OorparatUm — Candidate ihareholder in com- 
pany in which the Corparatum holde etoek — mode ofccnteeting election for 
a ward in which relator hoe no vote, 
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18 PKAOTICE BEPOBTS. 

On application to set aside an election, it is no answer to say that the 
relator did not object at the election to the qualification of the person 
elected; this is only necessary to entitle the relator, if a candidate, to the 
vacant seat. But a party cannot complain of the election of a candi- 
date whom he has himself voted for, nnless he can shew that he was, at 
the time of voting, ignorant of the objections which he desires to nzge. 

A surety by bond to a Corporation for their treasnrer, and to the treasurer 
for the collector of taxes, is disqualified for a seat in such corporation, 
as is also a party who is acting as their solicitor in the defence of suits* 

A shareholder in a company in which the council holds stock, and which 
has borrowed money from the council and secured the re-payment by 
mortgage, is also disqualified. 

Held, that in the last of these cases the objection of alienage taken to the 
relator, was not sustained. 

Elections can only be contested in the summary way, provided by 12 Yic. 
ch. 81, as amended by 18 A 14 Yic. ch. 64, by a candidate or person hav- 
ing a right to vote at such election. A voter of another ward, if he desires 
to complain, must apply to the Court for a quo warranto as in ordinary 
cases. 

[CHA3CBKB8.] 

Writs in the nature of quo warranto were issued, at the 
relation of the different persons named, calling upon the 
respective defendants to shew by what authority they re* 
spectively claimed to hold and exercise the office of coun- 
cillor for the town of Belleville; the different relators 
complaining that the defendants were respectively disquali- 
fied to be elected at the last election held in January. 

The grounds alleged against Mr. O'Hare were, that he 
was, at the time of the election and afterwards, surety to the 
town of BeUeviUe by bond for the due performance of his 
office by the treasurer of the town : that he was also surety 
by bond to the treasurer for the due collecting of the taxes 
by the collector of the said town : further, that at the time 
of the election he was employed by the Town Council, as the 
attorney and solicitor of the town, in defending suits then 
pending. Also, that Mr. O'Hare was, and is, a member or 
shareholder in the Belleville Gas Company, in which com- 
pany the town, as a corporation, held 600 shares, and 
besides had lent to the company £2,000, to secure the repay- 
ment of which the company had given a mortgage to the 
corporation of the town. A further complaint against Mr. 
O'Hare was, that at the time of the election he was a stock- 
holder in the BeUeviUe Harbour and Marine Bailway Com- 
pany, and a trustee thereof, which company held a license 
of occupation, by resolution of the Town Council for occu- 
pying the water lots in front of the town, under a contract 
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for remuneration to the town. The charges made in the 
statement were not denied in any way, and the only one 
attempted to be explained was that of the employment as. 
an attorney and solicitor on the part of the corporation. 
It was shewn that Mr. Benson was formerly the solicitor 
for the Town Gomicil, and since his death no appointment 
of a solicitor had been made, and that Mr. O'Hare had not 
received any remimeration for services, nor had he de-- 
manded any. It was not denied that he was acting in the 
defence of suits against the corporation in the ordinary way. 
It was sworn that neither the relator nor any other person 
-objected to Mr. O'Hare's qualification at the time of the 
election, though the relator was himself a candidate. 

BuBNs, J. — It is no answer to this application to say thai 
the relator did not object at the election to Mr. 0'Hare'& 
qualification. If the relator were seeking to obtain the seat, 
it would be an answer to that part of the application to say 
that no notice of disqualification was given; because, before 
it can be said the electors have wasted or thrown away 
their votes, it should be shewn that the candidate's quali- 
fication was questioned. If the relator had assisted or 
taken part in the election of Mr. O'Hare, that fact would 
disqualify him from afterwards questioning the validity of 
the election. The relator, however, was a candidate 
opposing Mr. O'Hare, and though he knew of the disquali- 
cation he was not bound to mention it. 

The 25th section of 16 Vic. ch. 181, enacts, that ''no per- 
son having by himself or partner any interest or share in 
any contract with or on behalf of the town in which he shall 
reside, shall be qualified to be or be elected councillor 
therein." The rule with respect to disqualifying a relator 
from complaining, is personal; but the rule is not to be ap- 
plied in case of acts of omission, when all that is asked by a 
relator is to ascertain whether the person complained of i& 
disqualified; for if he be, then the law declares he shall not 
be a councillor, and shall not be elected such. The objec- 
tions against Mr. O'Hare, that he is surety for the treasurer 
of the town, and that he is acting as the solicitor for the cor- 
poration, are fatal to his retaining his seat as a councillor 
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for the town. By the 171st section of 12 Vic. eh. 81, it is 
imperative upon the treasurer to give seeority for the due 
accounting and paying over of all monies; and the relator's 
statement shews that to have been done by bond. Here we 
have a direct contract with the corporation. Though the 
Town Council may not have appointed Mr O'Hare to conduct 
suits on behalf of the corporation, either under the corpor* 
ate seal or by a resolution, yet I cannot suppose Mr. O'Hare 
would undv^rtake business of that description without being 
sanctioned in some way which must give the matter a cha- 
racter of being a contract in fact to be remunerated for his 
services. It is said that the collector has given security for 
the due performance of his duties to the treasurer, and that 
it is not a contract with the corporation. The terms of the 
bond are not shewn, but the taking of such security mast 
be under the authority conferred upon the Town Council 
for regulating the bonds, recognizances or sureties, to be 
given by the municipal officers for t^ie faithful discharge of 
their duties. 

There must be a new election ordered for Coleman Ward 
for a councillor in room of Mr. 0*Hare, whose election is 
void, and the relator must have his costs. 

2nd. The grounds alleged against Mr. Ponton are, that 
he is also a shareholder in the Gas Company, and a share- 
holder and President of the Harbour and Marine Railway 
Company. The relator in this case is a voter in the ward 
for which Mr. Ponton was elected — ^viz., Ketcheson Ward — 
and it is shewn that the relator at the election voted for 
Mr. Ponton, and must have known at the time that he was 
a shareholder in both of the companies mentioned. 

The relator, having been himself instrumental in electing 
Mr. Ponton, is disqualified from afterwards complaining of 
the election, unless he could shew that he was, at the time 
of being so instrumental in his election, ignorant of his dis- 
qualification. The objection, if it be one, to Mr. Ponton, 
is not removed or got rid of by adjudging against the 
relator; but as the relator complains of the election which 
he was instrumental in bringing about by his vote, and with 
as much knowledge then as he had afterwards, he is pie* 
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Tented from questioning the election. This writ must b& 
quashed, with costs against the relator. 

8. The objections made to Mr. Brown's election for 
Baldwin Ward are, that he is a shareholder in the Gas 
Company, and also in the Harbour and Marine Railway 
Company, and further that he is one of the sureties for the 
collector of the taxes. It now appears that the relator 
attended at the election and voted for Mr. Brown, knowing,, 
as I must believe from the depositions, that he was such 
shareholder in the companies mentioned. For the reasons, 
already given, he is disqualified to complain against an 
election which he has been instrumental in promoting. 

4. The objection against Messrs. Stewart, Hambly, Davy,, 
Bogart and McAnany is, that they are respectively share* 
holders in the Gas Company. The relator is a voter ia 
Eetcheson Ward; Stewart and Hambly were elected for the 
same ward, Davy and Bogart were elected for Baldwin ward, 
and McAnany for Sampson Ward. It is said, in answer to 
the objection made against the defendants, that the relator 
is an alien. If this were dearly made out, of course it would 
disqualify the relator from properly being such; but the 
proof is entirely the belief and opinion of the respective de- 
ponents, and their statements that they have searched and 
cannot find any registry under the alien acts that he has been 
naturalized. If the allegations were sufficient to cause me- \ 
to entertain doubts, then it would be proper that I should 
afiFord an opportunity to the relator to answer; but on ex- 
ammation of the affidavits I see no reason to postpone the 
matter for such investigation. It appears that the relator 
Toted at the municipal elections some years ago, and it is. 
said that it was a subject of remark that he had then taken 
an oath before a returning officer or magistrate, to qualify 
him, and that it was an easy way of doing it. He again 
voted at the last municipal election, and no objection was 
raised that he was an alien. All the affidavits show that if 
the relator was liable to be objected to on that ground, the 
parties knew it before the election, and at the time. They 
could easily have. tested the fact by requiring the relator to* 
swear that he was either a natural-bom subject, or had be*' 
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<$ome naturalized. The 122nd section of 12 Vic. ch. 81, 
provides for this. It appears to me that the objection 
should haye been then made, and that I should not be 
asked now, after it is apparent he has been exercising the 
right of a subject for several years, to try the question as a 
collateral issue to determine whether he shaU complain of 
the election. It appears that the relator voted for the 
defendant Stewart at the Eetcheson Ward election. That 
fact disqualifies him to complain of 8tewart*s election. He 
was himself, as well as Stewart, a shareholder in the Gas 
Company. His writ as against Stewart must, therefore, 
be quashed, with costs to Stewart. 

As against Hambly , there is nothing to prevent the relator 
from making good his complaint — and the single question is, 
whether the case discloses a legal disqualification by reason 
of Hambly being a shareholder in the Gas Company, which 
company has borrowed £2,000 from the Town Council, 
and secured the repayment by mortgage. It is not said 
whether this Company has any contract with the Town 
Council for supplying the town with gas. The Imperial 
statute 5 & 6 Vic. ch. 104, defining the meaning of the 
word "contract'* as used in 6 & 6 W. IV. ch. 76. The 
present case is, whether a shareholder in an incorporated 
company, which has a contract with the Town Council to 
repay it a sum of money loaned, is disqualified. If the de- 
fendant Hambly had entered into such a contract personally, 
there could be no doubt, — for though the English act de- 
clares that the word " contract'* shall not be construed to 
extend to a security for the payment of money only, yet 
our legislature has not declared any meaning to be put upon 
the word, but has left it to its ordinary signification ; and the 
interpretation which would, before the passing of 5 & 6 Vic. 
<sh. 104, have been placed upon the word in England, must 
be, that it extended to a mortgage given to secure the loan 
of money. Does the same rule extend to the shareholders 
of the Gas Company, when the corporation has entered into 
the contract to repay the loan ? The 26th section of 16 Vic. 
ch. 181, extends to those having by themselves or partners 
Any interest in a contract. This Gbts Company is incor- 
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porated under statute 16 Vic. ch. 178. The 24th section 
authorizes the municipality to take stock in such company, 
and enacts that the mayor for the time shall be ex offi^eio a 
director of the company. In the present case the Town 
Ck>uncil has taken iBS^OOO in stock of the company, besides 
the loan. The 86th section authorizes the company to 
borrow money and to secure the same by mortgage, and to 
assign, not only the rents, revenues, <&c., of the company, 
but also future calls upon the shareholders of the company. 
We cannot fail to see that by an election of a person a 
member of a company with which the town has a contract, 
a very great influence would be exerted in the Town Council 
in the dealings of the town with the company; and that 
every individual shareholder has an interest in the contract 
which the company has entered into with the Town Council. 
It is true the company would only transact its business 
through the voice of its directors, but if it be open to a per- 
son to become a director of the one corporation and a town 
councillor of the other, or a councillor of the latter without 
being a director of the former, we must see it is also open 
to him to use his influence, and vote upon a subject affect- 
ing his individual interest. It appears to me, therefore, 
that being a member of a corporation, which corporation is 
again divided into, or composed of individual interests, such 
as trading or manufacturing corporations, is within the 
spirit and meaning of the act. I am strengthened in this 
view, I think, on reference to the English Corporations Act, 
5 & 6 Wm. lY. ch. 76. In the 28th section, immediately 
after disqualifying persons on the ground of being interested 
in a contract, this proviso is contained: "Provided that no 
person shall be disqualified from being a councillor or alder- 
man of any borough as aforesaid, by reason of his being a 
proprietor or shareholder of any company which shall con- 
tract with the council of such borough for lighting or sup- 
plying with water or insuring against fire any part of such 
borough." This provision, it appears to me, assumes that 
a proprietor or shareholder of a company having such a con- 
tract has an interest, and that, but for the exception, the 
proprietors or shareholders, would be disqualified from being 

Digitized by VjOOQIC 



24 PBiOTIOB BBP0BT8. 

oouncillors, or aldermen. It does not appear to me there ia 
any difference or distinction between incorporated or nnin- 
oorporated companies, with respect to the disqualification, 
as it was suggested there perhaps might be. The relator 
sustains his complaint therefore against Hambly, and there 
should therefore be a new election for a councillor for the 
Eetcheson ward in his place, and the relator must have 
his costs; that is, such proportion as the Master shall tax 
and allow. 

With regard to the remaining three defendants, a ques- 
tion is presented, which, so far as I am able to ascertain, 
is quite new. The relator is a voter of Eetcheson Ward, 
and he complains of the want of qualification of two of the 
councillors for Baldwin Ward, and of one for Sampson 
Ward; and the question is, whether he is a good relator for 
that purpose? After much consideration of the subject, I 
have arrived at the conclusion that he has no right in this 
form to complain against these defendants. In the English 
corporation acts there is no provision for a summary trial 
similar to ours. There the ordinary rule for a quo warranto- 
must be moved in court, and the discussion arises whether 
it is proper to grant the writ upon the application for the 
rule. Bex v. Parry (6 A. & E. 810) and Begina v. Quayle 
(11 A. & E. 608,) shewthat a relator residing in and voting 
in one ward might complain of a councillor elected from 
another ward. I am of opinion that any ratepayer in the 
town of Belleville might, in a similar manner, complain of 
any councillor holding a seat, if he were disqualified to 
hold it; but then in such case the complainant would have 
to resort to the ordinary mode of obtaining the quo war- 
ranto, and could not take the present method. I look upon 
the provisions of the 25th section of 16 Vic. ch. 181, as 
being two-fold — first, that no one who is interested in a. 
contract, &c„ shall be qualified to be a councillor, that is, 
whether he were so at the time of the election or became 
so afterwards ; and as to him the objection exists, as the 
court say in Begina v. Francis (21 L. J. Q. B. 804,) de die 
in diem, and any ratepayer might complain; and, secondly, 
that no one so interested shall be qualified to be elected for 
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saaymxd of the town,, in which case it is the election which 
IB complained of on the ground of disqualification. It is 
the election which is complained against in the present 
case; and as to the jurisdiction of the writ to issue, and 
the authority of a judge to try that in a summary mode, it 
aU depends upon the 146th section ^of 12 Vic. ch. 81, as 
amended by 18 & 14 Vic. ch. 64. The writ may issue on 
the complaint of any relator having an interest as a muni- 
cipal voter, or having an interest as a candidate. If a 
person were to be proposed as a candidate at two or more 
ward elections, he might, I suppose, sustain, if he found it 
necessary to do so, a writ against the successful candidates 
in more wards than one. A voter must vote in the ward in 
which he resides if rated in that ward; and in case the 
election is contested by a voter, it must be done in the ward 
in which the voter has the right, or by law is compelled to 
vote. It appears to me the intention of the legislature is, 
that where the election is attacked in the summary mode, 
it shall only be done by the two classes of persons — ^viz., 
candidates, or persons having votes at the election which is 
questioned. The writ issued, and the statement in support 
of it, would support an application on the ground that the 
defendants are disqualified, independent of questioning the 
election, on the ground that the disqualification is one 
existing de die in diem, and liable to be questioned by any 
ratepayer of the town ; but then, if the case be put upon 
that ground, it is one over which a judge has no jurisdiction 
to order a writ to issue, or any authority to try in the 
summary mode provided for in the act. The two cases are 
distinct, as I view the provisions of our statutes. If the 
election be questioned, it may be done by a candidate, or a 
voter who has the right to vote at the election questioned, 
in the summary mode provided for ; but if the right to be 
a councillor be questioned by any other than the two 
classes mentioned, then it must be done in the ordinary 
way of proceeding to obtain a writ of qtu> warranto, by 
application to t]ppe court for a rule for that purpose: 

For these reasons the writ, as against these last three 
defendants, must be quashed, and with costs. 
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Wbight bt jll. y. Jabies H. HuiiIi and TBOMAn H. Bxha. 

Appearance for defendant without authority — contradictory affidsviU — 
Order thereon. 

Afisnmput affftinst A. & B., two broiiien, as maker and endoner of ft note. 
A verdict and judgment haying been obtained, and B.'i goods eelzed, he 
applied for relief, stating in his affidavit that he had never endorsed the 
note, and knew nothing of the action until Beianre of hie gooda. Upon 
the affidavits it was uncontradicted that he had received no notice before 
action brought, and had bsen served with no writ or other papers in the 
cause, an attorney having appeared for both defendante by A.'s instruc- 
tions; but A. swore positively to B.'s endorsement, and that he had 
instructed him to have such appearanoe entered. 

Under these circumstances, the service of the writ of anmmons, and all sub- 
sequent proceedings as against B., were set aside without costs, B. under- 
taking to bring no action for anything done under the Fi. Fa. 

[Praotici Coubt, E. T., 19 Vie. 

In Hilary Term last C. Robinson obtained a rule, caUing 
on the plaintiffs to shew cause why the service of the writ 
of summons on Thomas H. Hull, one of the defendantSi 
and all subsequent proceedings, including the final judg- 
ment and writ of Fi. Fa. issued thereon, and all proceed- 
ings on the writ tal^en against Thomas H. Hull, should not 
be set aside, for irregularity, with costs, on the grounds: 
1. That the papers and proceedings in the cause necessary 
to be served were not served upon the said Thomas H. 
Hull, or upon any attorney authorized to appear or accept 
service, or to act for him in any way in this cause. 

2. That the verdict in this cause, and the final judgment 
entered thereon, were obtained without notice to the sajd 
Thomas H. Hull, or to his attorney; and on grounds dis- 
closed in affidavits filed. 

This rule was enlarged, and argued in this term, by M. 
(7. Cameron, for plaintiffs, and by (7, Robinson, for de- 
fendant Thomas H. Hull. 

In moving the rule Mr. Robinson filed the affidavits of 
Henry Flock, an attorney of this court, who stated that on 
the 24th of November last James H. Hull called on him 
and requested him to accept firom the sheriff service of 
summons for the defendant Thomas H. Hull in this cause, 
and to appear for both def^idants, in order to save sheriff's 
fees and mileage; and he at the same time stated that said 
Thomas H. Hull was his father, and had eij^dorsed the note 
for which the action was brought, for his accommodation, 
and wished him to defend for him ; that deponent did accept 
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uatrioe of smnmoiiB, and undertook to Sfpppear thereto ; that 
previotis to entering the appearance he gave the said James 
H. Hull a writt^i retainer, and requested him to have the 
same signed hj the other defendant, Thom&s H. Hull, and 
one David Waters, who had been sued in an aetion together 
wXb the defendants in this canse. A few d&ys afterwards 
James returned the retainer with Waters' name signed 
thereto, and stated he had not seen his ftither, but it would 
be all correot ; that whilst the action was pending James 
told him that he had spoken to his father on the subject, 
and that he was perfectly satiE^ed ; that he put in a plea 
for him, and informed James of tiie day on which the trial 
would take place ; that the cause was tried under a writ of 
trial at the then last sittings of the County Court for 
Middlesex ; that during the time the action was pending 
James H. Hull resided in the city of London, and the other 
defendant, as he is informed and believes, resided about 
eight miles from London, in the township of Westminster ; 
that he had no communication whatever with Thomas, nor 
did he ever see him until the Slst of January, 1856 (after 
the execution was levied), and that he is now informed and 
believes that Thomas H« Hull is the brother, and not the 
lather, of James H. Hull, as he represented. 

Be also filed the affidavit of Thomas H. Hull, who 
stated that on the SOtfa of January, 1856, the sheriff of the 
County of Middlesex, by his bailiff, seized his goods in the 
township of Westminster upon a FL Fa. issued in this 
cause against the goods of the above-named defendants, 
endorsed to levy £78 7s. 7d. with interest from the 19th of 
January, 1856, £t 19s. 4d. costs, 17s. 6d. for writ, 7s. 6d. 
certificate, and 48. 6d. interest and sheriffs fees : that he 
had been informed that a judgment had been entered 
against him for the said sum of £7S 7s. 7d., exclusive of 
costs, upon a verdict obtained on a promissory note for 
£76, said to be endorsed by him. That James H. Hull, 
tile other defendant, is his brother ; that he did not endorse 
the promissory note upon which this action was brought, 
or any promissory note, for the said James H. Hull, or to 
which ttie said Jamea H. Hull was a party, and never 
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heard or knew that his name had been endorsed on the 
said note until the day of the seizure of his goods ; that he 
never authorized any person on his behalf to endorse the 
said promissory note, and had no knowledge, until after his 
goods were seized, that his name had been put upon any 
promissory note, or on the note in this cause. He further 
stated that he was not served with any process, or any 
proceedings in this cause ; that he. never in any way heard 
of the cause, or of the judgment or execution therein, until 
his goods were seized ; that on inquiry he has been informed 
and believes that Mr. Flock appeared for him at the 
xequest of James H. Hull, who represented to him that the 
endorser on the note was his father ; that he never saw or 
had any conversation with Flock until the 80th of January, 
1866, and never had any notice or intimation from him 
that he defended this cause for him; that he never retained, 
or authorized any one to retain, the said Flock to appear 
for him and defend this cause. 

M. C. Cameron, on shewing cause, filed the affidavit of 
James H. Hull, who stated that he was requested by this 
Thomas H. Hull to get the copy of process or summons^ 
served in this cause from the sheriff, and hand the same to 
Mr. Flock for the purpose of entering a defence to the 
action on the part of Thomas H. Hull for him ; that the 
action was brought on a promissory note for jB77 2s., dated 
the Slst of January last year, payable nine months after 
date, made by him, James, and endorsed by Thos. H. Hull, 
for his accommodation; that the note was dehvered by him 
to plaintiffs for goods received by him from them; that 
Thomas H. Hull did endorse the note declared on in this 
cause for his, James H. Hull's, accommodation; and after 
the writ of summons issued, he, at the request of Thomas, 
procured the copy of the writ for him, in order to prevent 
his family knowing that he had been sued, and to save 
sheriff's fees, and handed the copy to Mr. Flock for the 
purpose of entering a defence for time, there being no 
defence on the merits ; that Mr. Flock did enter the ap- 
pearance for both defendants at his request, but with the 
knowledge and by the express authority of Thomas H. 
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Hull ; and he swore^ most positiyely, thai Thomas H. Hull 
was well aware of the suit being brought; that he did 
anthorize him, James H. Hull, to instruct Mr. Flock to 
enter a defence to this action; that he did endorse the note 
declared upon with his own hand, and that the name, 
Thomas H. Hull, endorsed on said note, is his proper 
handwriting. He further said that the defendants had no 
defence to this action, and that Thomas H.||Hull was his 
half brother. 

On the motion to enlarge the rule on the 16th of 
February last, in the case of the same plaintiffs against 
James H. Hull, David Waters, and Thomas H. Hull, the 
plaintiff's attorney, Mr. Scatcherd, stated, amongst other 
things, that the plaintiffs resided in Buffalo, and were in 
business as wholesale liquor dealers at Queenston, U. 0. ; 
that defendant James H. Hull was an innkeeper, and 
~ carried on business in London, where the note was made; 
that the consideration of the note was for money due to the 
plaintiffs by James H. HuU for liquor supplied him ; that 
the note was discounted at the office of the Commercial 
Bank, St. Catharines, and protested when it became due, 
and that the notice of protest, as stated in the protest, was 
sent to defendant, Thomas H. Hull, to Westminster, where 
he resided ; that Thomas is the brother of James H., and 
that he' was not aware that the copies of the writ of sum- 
mons issued in this cause had been taken out of the sheriff's 
office by Mr. Flock until after he had appeared for the 
defendants ; that Mr. Flock admitted Thomas Hull's signa- 
ture or endorsement at the trial; that the suit was com- 
menced on the 19th of November last, and brought down to 
trial on the 9th of January last, and the execution placed 
in the sheriff's hands on the 19th of January, and on the 
28th or 29th of January James H. Hull absconded ; and 
that he was enquiring about James H. Hull, and was in 
hopes of getting an affidavit from him. 

On the argument it was intimated that James H. Hull 
was then in prison charged with forgery in relation to these 
endorsements. 

BiCHABDS, J. — The difficulty which arises in disposing of 
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ihis case is the contradiction in the affidavits in relation to 
the authority to the attorney to defend the action on behalf 
of the defendant, Thomas H. Hull— *the two brothers 
directly contradicting each other on this point. In this 
state of things the case must be decided according to the 
admitted facts. It is undeniable that the defendant, 
Thomas H. Hull, was never served with a process in this 
cause, and it is equally undeniable that he neveriperson- 
ally gave any direct authority to the attorney to enter 
a defence for him. It is not contended he was ever 
written to that the note was in the hands of the plaintiff's 
attorney for collection. If James Hull had the cogent 
reasons suggested for desiring to keep his brother in ignor- 
ance of the fact that he was sued on notes which he was 
said to have endorsed for his accommodation, we can th^i 
account for the course l^e took' in getting the action de- 
fended without obtaining the brother's signature to the 
warrant to defend, and for his keeping him in ignorance of 
those proceedings. 

At one time the doctrine was laid down by the courts 
'' that when an attorney takes upon himself to appear the 
court looks no further, but proceeds as if the attorney had 
sufficient authority, and leaves the party to his action 
against him; but if the attorney be not responsible or sus- 
picious, the court will set aside the judgment, for otherwise 
the defendant has no remedy, and any one may be undone 
by that means." The case of Bayley v. Buckland (1 Ex. 1) 
lays down the views now entertained by the Court of Ex- 
chequer in England. Baron Rolfe, in giving the judgment 
of the court, observes, in relation to the dicta just quoted : 
'' It must be admitted that the reasoning is not very clear 
by which the court arrived at the conclusion that in so doing 
they did justice to the defendant, for the non-responsibility 
or suspiciousness of the attorney is but a vague sort of 
criterion of safety to the defendant, and by the hypothesis 
the defendant is whoUy without blame, and may notwith- 
standing be ruined. It is true that the plaintiff is equally 
blameless; but then the plaintiff, if the judgment be set 
aside, has his remedy against the defendant as before, and 
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saihro ctfJ^ the delay, and possibly the loss of coBte." He 
tiien proceeds: ''We are disposed to lay down a different 
niley axid to confine the liability of the defendant to the cases 
in which the coarse of proceedings has giyen him notice of 
the action being bronght against him. When therefore a 
ddendant has been served with process, and an attorney 
without anthority appeejrs for him, we think the court must 
proceed as if the attorney really had authority, because, in 
that case, the defendant, having knowledge of the suit being 
commenced, is guilty of an omission in not appearing and 
making defence by his own attorney, if he has any defence 
on the merits; there the plaintiff is without blame and the 
defendant guilty of negligence, i&c, &c. On the other hand, 
if the plaintiff, without serving of the defendant, accepts the • 
appearance of an unauthorized attorney for the defendant, 
he IB not wholly free from the imputation of negligence : the 
law requires him to give notice to the defendant by serving 
the writ^ and he has not done so. The defendant there is 
wholly free from blame, and the plaintiff not so." 

It may be urged here that the plaintiff put his writ in the 
sherifTs hands and expected it would be served; but from 
the affidavit of the plaintiff's attorney it is very probable he 
knew that Thomas H. Hull had not been served before he 
proceeded to trial or judgment and execution. His words 
in effect are, that he was not aware the copies of the sum- 
mons had been taken out of the sheriff's office by Mr. Flock 
until after he had appeared. If the facts stated by James 
H. Hull stood uncontradicted, there could be no ground for 
interfering; but in the conflict of statements as to facts, I 
fed bound to give the defendant, Thomas H. Hull, the ad- 
vantage of having his defence, to whieh he so emphatically 
swears, fairly tried, if he chooses to accept the rule absolute 
on the terms hereinafter mentioned. Jl^he case of Massey et 
al, V. Bapelje (5 C.P. 184) is also an authority in favor of de- 
feadants, which may be referred to with the cases there cited. 

I do not feel disposed to make any direction as to costs, 
bat will leave the defendant to his remedy m relation 
tiiereto, as the court have done in the case just referred to 
m the Common Pleas. 
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Bule absolute to set aside service of ^mt of sninmons on 
the defendant, Thomas H. Hull, and all subsequent pro- 
ceedings, including the final judgment and writ of Fieri 
Facias against goods, so far as they relate to the said 
Thomas H. Hull, and all proceedings thereunder, without 
costs, on condition that the defendant, Thomas H. Hull, 
undertakes to bring no action against the plaintiffs, or 
either of them, or their attorney, the sheriff, or any other 
person, for any proceedings taken at their or either of their 
instance, under the said writ of Fieri Facias. 



In the matter of Abbitration between Henbt Whebleb 
AND John Mubphy, Ezba Bailey, Chambebs W. Shan- 
non, AND Robebt Long. 

Award — Time for moving against — Reference ofditpuUn andacHon* between 

Useor and Uueee and their sureHee — Finality — Excess of authority — Un^ 

certainty. 

When a rale nisi to set aside an award is obtained before the last day of the 
term in which it most be moived against, the court may allow additional 
affidavits to be filed after that day. 

A submission — after reciting that differences existed between W. and four 
others in relation to the lease of a mill, execnted by W. to two of them; 
and in relation to a bond of indemnity executed by the other two to W. 
to secure the performance by the lessees of the covenants in such lease ; 
and in relation to certain matters of account respecting said demised pre- 
mises and the working of the mill, which said differences were then 
pending in two suits, one in Chancery by the sureties against W. and the 
lessees (their principals), and the other in the Queen*s Bench, by W. 
against the sureties — ^referred the said differences embraced by the said 
suits ; costs of such suits to be in the discretion of the arbitrators. 

The suit at law was brought to recover from the sureties the amount of their 
liability under the bond ; and that in Chancery was to relieve them from 
their liability on certain grounds, or to have an account taken between W. 
and his lessees, to ascertain the amount of such liability, if it existed. 

The award recited, that it appeared to the arbitrators that the lessees had 
failed in keeping the covenants in the lease, and were indebted to W. on 
other matters of account referred to in the submission, whereby W. had 
sustained damage to the amount of £4,406 158., and that it further ap- 
peared that the sureties were liable to pay a portion of said sum ; and 
awarded that the lessees should pay said sum, and the two others, as their 
sureties, should pay £1,915 lis., part of it; that W. should recover the 
costs of the suit at law ; and that tiie bill filed in Chancery should be dis- 
missed as to W. with costs. 

Heldt that although the suit at law was against the sureties only, it was 
competent for the princi§als to move against the award in respect of it. 

Held also, that the award was bad : 

1. For want of finality as to the Chancery suit ; for by dismissing the bill as 
to W. only, the suit was left still undisposed of, as to costs and otherwise, 
as between the plaintiffs. 

2. For excess of authority, in awarding payment by the lessees to W. of any 
sum whatever, there being no claim by him against them embnMed in 
either of the actions. 

8. Because, as the sureties were directed to pay a large proportion of a 
gross sum, including accounts not arising under the lease, it was not dear 
uiat'they were not declared liable for claims for which they could not be 
held responsible. ^ j 
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[fBMfnn Ooims, M. T., 1866. 

The submission in this case was by an agreement under 
seal, bearing date the 8th day of January, 1856, in which 
it was recited, that '' differences have been some time past 
eiisting between Henry Wheeler, of the village of Port 
Dover, in the county of Norfolk, lumber merchant; John 
Murphy, of the township of Townsend, in the said county, 
yeoman; Ezra Bailey, of the township of Walpole, in the 
said county, yeoman; Chambers W. Shannon, of the village 
of Jarvis, in said township of Walpole, merchant; and 
Bobert Long, of the township of Woodhouse, in the county 
of Norfolk, farmer, in relation to the demise and lease, 
occupation and working, of a certain saw-mill and premises, 
situate in .Walpole aforesaid, under a certain indenture of 
lease bearing date the 20th day of January, 1862, executed 
by the said Henry Wheeler, of the one part, and the said 
John Murphy and Ezra Bailey of the other part; and in 
relation to the obligations contained in a certain bond of 
indemnity, bearing date the 11th day of March, 1868, made 
by the said Chambers W. Shannon and Bobert Long to the 
said Henry Wheeler, for securing to him, the said 
Henry Wheeler, the due fulfilment, observance, and 
performance, by the said John Murphy and Ezra Bailey, 
of the provisoes, conditions, and covenants in the said in- 
denture of lease contained, and in relation to certain matters 
of accoimt between the said Henry Wheeler and the said • 
John Murphy and Ezra Bailey, respecting the said demised 
premises and the operations of the said saw-mill; which said 
differences were then pending in two several suits, instituted 
in the Court of Chancery and the Court of Queen's Bench, 
respectively; the first of which suits was instituted in the 
said Court of Chancery by the said Chambers W. Shannon 
and Bobert Long against the said Henry Wheeler, John 
Murphy and Ezra Bailey, and the second of which suits 
was instituted by the said Henry Wheeler against the said 
Chambers W. Shannon and Bobert Long; and the said 
Henry Wheeler, John Murphy, Ezra Bailey, Chambers W. 
Shannon, and Bobert Long do hereby mutually covenant 
Uid agree to and with each other, that the said differences 
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'betwaem the stii parties oontained in and embraced by the 
«aid several suits instituted in the said Court of Chancery 
imd in the Court of Queen's Bench shall be subnutted t^ 
the arbitrament of William Proudfoot, James P. Prin^^e, 
imd Miles O'Beilly, of the City of Hamilton^ Esquires, or 
any two of them; and it is hereby mutually covenanted and 
agreed, each with the other of the saiji parties, that tib4 
submission shaU be made an order of the Court of Chanceiy 
or a rule of the Court of Queen's Bench, in the option of aU, 
or any, or either of the said parties; that the said arbitra- 
tors, or any two of them, shall arbitrate, award, order, judge 
and determine of and concerning all the matters and tilings 
^niained in and embraced by the said two several suits in 
the Court of Chancery and Court of Queen's Bench respeQ* 
tively , so that their award, or the award of any two of them, 
be made in writing under their hands, ready to be delivered 
to the said parties on or before the first day of March next 
ensuing; that the said arbitrators shall not be bound to 
find specifically on the different issues in the said action 
instituted in the Court of Queen's Bench; that the costs oi 
the said several suits in the Court of Chancery and in the 
Court of Queen's Bench respectively shall be in the discre- 
tion of the said arbitrators, or any two of them; that the 
said arbitrators, or any two of them, shall have power to 
examine all or any of the said parties upoQ oath, and that 
. the costs of the arbitration shall be in the power of the said 
arbitrators, or any two of them. 

On the 1st of March, 1855, the arbitrators made thei^ 
award in writing; wherein, ^er reciting the tenps ;0f th^ 
reference, they found as follows : " Now know ye, that we^ 
the said arbitrators, having taken upon us the burthen of 
the said reference, and examined all such witnesses as were 
produced before us, and it appearing to us that the said 
John Muiphy and Ezra Bailey have failed in fulfilling and 
keeping the covenants made by them in the said indenture 
of lease; and also that the said John Murphy and Ezra 
Bailey are indebted to the said Henry Wheeler, upon certain 
other matters of account rei(^zxed tp in the said agreememfc 
hereinbefore mentionad, t>y reason of vhioh si^i^ breaches of . 
the covenants in the said indenture of lease and of tiie said 
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matters of acooimk tha said Henry Wheeler hae sasiamed 
dAmikge to the amount of four thoueand four hnndred and 
oix ponnde fifteen diiUings; and it further appearing to ub 
that the said Chambers W. Shannon and Bobert Long, as 
anreties for the said John Murphy and Ezra Bailey, are 
liable to pay a certain part or portion of the said sum so due 
by the said John Murphy and Ezra Bailey as aforesaid, do 
order, award, and adjudge, that the said John Murphy and 
!Ezra Bailey do pay to the said H^iry Wheeler, on or before 
the first day of June nexti the said snm of four thousand four 
hundred and six pounds and fifteen shillings; and that the 
said Chambers W. Shannon and Bobert Long do pay, as 
sureties for the said John Murphy and Ezra Bailey, the sum. 
of one thousand nine hundred and fifteen pounds eleven 
shillings and nine pence, being a part or portion of the 
amount so due and ordered to be paid by the said John 
Murphy and Ezra Bailey as aforesaid; and that the said 
Henry Wheeler do recover the costs of the suit at law, to 
be taxed by the proper officer; and that the bill filed in the 
Court of Chancery by the said Chambers W. Shannon and 
Bobert Long against the said Henry Wheeler be dismissed 
as to the said Henry Wheeler, with costs to be taxed by the 
proper officer. We do further order that the costs of this 
reference and award be paid by the said Chambers W. 
Shannon and Bobert Long, and be recovered by them from 
the said John Murphy and Ezra Bailey.*' 

In Easter Term ]^st, on motion of Mr. VanNomum, 
counsel for Henry Wheeler, the submission was ordered to 
be made a rule of the Court of Queen's Bench, and during 
the same term an application was made and a rule ob- 
tained, calling upon Henry Wheeler and Chambers W. 
Shannon and Bobert Long to shew cause on the first day 
of Trinity Term then next why the said award should not 
be set aside, on the following grounds: — 

That the only matters referred to the arbitrators were 
the matters and differences embraced and contained in two 
several suits, one being a suit brcmght in the Court of Queen's 
Bench by the said Wheeler against Shannon and Long» on 
a bond given 1^ them to indemnify said Wheeler against 
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all damages he might sustam by the failure of Murphy and 
Bailey to perform the covenants and provisions contaiaed 
in a certain indenture of lease or demise of a certain mill 
and premises, made by the said Wheeler to said Murphy 
and Bailey; and the other of the said suits being a suit in 
Chancery, brought by said Shannon and Long against the 
said Wheeler and the said Murphy and Bailey, claiming 
that the said bond, for the reasons mentioned in the bill 
filed in the said suit, was void ; or in case the liability of 
the said Shannon and Long, under the said bond, was found 
to eidst during any part of the currency of the said inden- 
ture of lease, then that an account might be taken of the 
dealings and transactions between said Wheeler and the 
said Murphy and Bailey, in relation to the matters therein 
mentioned, and the amount of the liability of the said Shan- 
non and Long, under the said indentures and the said 
bond, settled under the directions of the said Court of 
Chancery: — ^that although the foregoing are all the matters 
referred to said arbitrators, yet they have awarded that said 
Murphy and Bailey should pay said Wheeler the sum of 
d£4,406 16s., and that they have thereby exceeded their 
authority, they not having the power to award the payment 
of any sum of money whatever by said Murphy and Bailey, 
there being no claim or demand whatsoever made by said 
Wheeler against said Murphy and Bailey embraced in the 
said suits: — ^that the said award is also inconsistent, un- 
certain, and not final, and does not dispose of all the mat- 
ters referred, in the following respects: that it proposes to 
award and decide what is due from said Murphy and Bailey 
to said Wheeler in respect of the matters therein mentioned, 
and at the same time awards that the said bill in Chancery 
be dismissed as to the said Wheeler, whereas the said 
arbitrators had no power to ascertain the amount of said 
indebtedness except through the said bill, and no account 
of the said indebtedness could be taken, except by sustain- 
ing said bill or part thereof, as to said Wheeler: — ^that by 
dismissing said bill entirely as to said Wheeler, no award or 
account taken of the indebtedness of said Murphy and 
Bailey to said Wheeler is binding on said Wheeler, or can. 
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preehide hia prbsecuting his claim against said Marpfay 
and Bailey for any amount he may think proi>er: — ^thai 
one of the objects of the said bill in Chancery was to ascer- 
tadn the amount of the liability of the said Shannon and 
Long to said Wheeler, and the said arbitrators were bomid 
to ascertain the same; but by dismissing said bill as to 
Wheeler, the said Wheeler is not bound by the amount 
awarded to be paid by said Shannon and Long to said 
Wheeler, nor have the said arbitrators, by the said award, 
settled the amount of the said liability : — ^ttiat another ques- 
tion raised for decision by the said bill in Chancery, was 
whether the said bond was null and void, and whether there 
was any liability thereunder, which the said award does not 
decide : — ^that the said indenture of lease was for four years, 
from the 20th of January, 1852, but the said award does not 
decide whether there is to be any future liability of said 
Shannon and Long on said bond or not, nor does it decide 
or state whether the amount that the said Shannon and 
Long are to pay under the said award is on account of their 
liability on the said bond or in full of the same, but merely 
that they are to pay as sureties : — ^that if it is to be intended 
as on account of their liability under the said bond, the said 
award does not state or decide whether it is the amount of 
the UabiUty of the said Shannon and Long, down to the 
time of the commencement of the suit in the Queen's Bench, 
which was the 16th of August, 1864, or to the time of 
the commencement of the suit in Chancery, which was on 
the 22nd day of September, 1854, or to the date of the sub- 
mission, or to the time of making the award : — ^that the said 
award is no bar to any future breaches or future liability on 
the said bond, and has therefore not decided all the matters 
referred ; that the said award directs payment of £4,406 15s., 
which includes matters in respect to which said Shannon 
and Long were not liable, and then directs that Shannon and 
Long shall pay £1,916 lis. 9d., part of that sum; and that 
it is uncertain whether the said last mentioned amount is 
upon claims in respect of which Shannon and Long were 
liable, or not : — ^that said award does not dispose of said 
suit in the Court of Queen's Bench, or of the different issues 
therein : — and that the said award has not decided all the 
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matters raised bj and embraced in [the saidlsmd isl Chan* 
eery ; and that said award is uncertain, and does not deeida 
all the matters referred to said arbitrators. 

On the last day of Trinity Term, the argmnent on the 
various objections taken to the award took place, Connor, 
Q. C.f sustaining the objection, and McMichael and Van- 
Nomum supporting the award. 

A preliminary objection was taken by MeMiehaely thai as 
the submission was made under the statute, it was neces- 
sary to move against the award before the last day of Easter 
Term, and that all affidavits in support of such motion 
should be filed on making the application ; that on reference 
to the papers it appeared that the application to set aside 
the award was made in sufficient tune, on Friday, but that 
some of the affidavits appear only to have been made and filed 
on the following day, Saturday, the last day of the term. 

MoLsAN, J. — ^In reference to the preliminary objection, I 
find that the submission had been made a rule of court on 
application of Mr. YanNorman on Fridiay^ the 8th of June, 
and that the motion to set aside the award was made on 
the same day, and a rule nui ordered, with leave to file 
additional affidavits ; and that such affidavits were filed on 
the following day, pursuant to such leave. 

The statute 9 & 10 Wm. III., ch. 16, gives any comrt of 
law or equity authority to set aside awards, " so as com- 
plaint of corruption or undue practice be made before the 
last day of the next term after such arbitration or umpirage 
pade and published to the parties." Now in this case 
** complaint " was made on affidavit before the last day of 
the term, and the learned judge on hearing it gave the party 
till the following day to support such '' complaint " by ad- 
ditional affidavits. His doing so, it appears to me, was 
quite within his authority, and only a proper exercise of his 
autiiority with a view to the ends of justice. It is obvious 
that great injustice might be done if some latitude were not 
allowed to parties in moving against awards, when such 
motions are made promptly, after the parties interested be- 
come acquainted with the contents of such awards, aad 
sufficient grounds are shewn for moving. It might so hap- 
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]wn ifast AH BiTBid: bM been made and puUMidd, peAap« 
torignndlyy just More the eonmmeenent of a term, and 
its eontents reniam wholly unkDOtm to one of the parties 
ti& near tiM laet day of ftuch iemod; and if it w^e deemed 
neoesBary to file all the affidatits to support a motion tosefc 
it aside at the time of the making of snoh applioation, a 
paarty might be precluded altogether from obtaining relief 
in sueh manner, and left to defend himself against an unjust 
award by an expensive deface in any suit brought to 
enforce it. Considering, therefore, that where the '' com- 
plaint " on affidavit has been made in proper time against 
an award, and it is deemed suffident to justify a rule, it is 
competent to the court, on hearing such complaint, to allow 
fmrther time to file additional affidavits in support of it, as 
was done in this case, I Hank no effect can be given to the 
preliminary objection taken. 

In the case of Shersy v. Oke (d Dowl. 349), wh^e a rule 
mn to set aside an awatd was discharged on a defect in the 
rule, the court afterwards granted a second rule in a sub- 
sequent term to set aside the award. In d(»ng so the court 
could scarcely consider that it was precluded from receiving 
additional affidavits in support of the renewed application. 

This application to set aside the award is made on behalf 
of Murphy and Bailey, for whom Shannon and Long were 
only sureties to Wheeler; and it was contended, in support^ 
ing the award, that as the suit at law brought by Wheeler 
against the sureties is disposed of by the award, and they 
are not moving against it, it must be considered as final 
witii respect to them, though some other portions of the 
award may be in excess of the autiiority given to the arbi- 
trators, or they may have left some matters referred in the 
tixB suit in Chancery undecided as between the principcds 
and sureties. It must, however, be recollected that Shannon 
and Long were only sureties, and that the principals. Murphy 
and Bailey, are in £ekct, and must be considered, more inter- 
ested in the award than the sureties are, inasmuch as they 
will be liable for and must make good any amount which 
the sureties would have to pay to Wheeler. All are parties 
to the submission, and they mutually covenant and agree 
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to and with each other, that tiie differences contained in 
and embraced by the sereral suits instituted in the CSourt 
of Chancery and the Oonrt of Queen's Bench shall be sub- 
mitted to the arbitrament of certain persons named. This 
is not merely a submission of each suit by the parties to 
each suit, but it is a submission by all parties of all the 
differences pending in the two suits ; and there is a good 
reason for its being so, the interests of all being involyed in 
both, though perhaps not in the same, degree. The suit at 
law was to recover from the sureties the amount of their 
liability; the suit in Chancery was to be relieved from that 
liability on certain grounds, or if it were held to exist, to 
have an account taken between Wheeler and his lessees, 
with a view to ascertain the extent of such liability. In both 
suits Murphy and Bailey were deeply interested ; and, on 
reference to their answers to the bill in Chancery, it will be 
seen that they set out and swear to circumstances which if 
true would probably entitle the sureties to be relieved from 
any responsibility, and must very materially affect the state 
of the accounts between the parties. They had, though 
defendants in the suit, as much interest in its decision and 
in the adjudication upon all matters involved in it as the 
sureties who were the plaintiffs in the cause, and they had 
a right to expect that as between them and their sureties all 
dif&culties would be removed by a decision on the various 
matters submitted. By the award, however, the bill in 
Chancery is only dismissed as to Wheeler, leaving the suit 
still pending, and yet to be disposed of, as to costs and 
otherwise, between Shannon and Long, the plaintiffs, and 
Murphy and Bailey, two of the defendants, though the 
reference says expressly " that the costs of the said several 
suits in the Court of Chancery and in the Court of Queen's 
Bench respectively shall be in the discretion of the said 
arbitrators, or any two of them." The arbitrators have, in 
this respect, failed to make a final settlement of some of 
the matters referred to them, and they have made no other 
adjudication on the various matters involved in the bill in 
Chancery and the answers but by dismissing the bill (a). 

Si) Such an award considered bad. See Watson on Awards, 2d Ed., 162, 
oases there citec^. 
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It yn^e not referred to the arbitrators to make an investiga- 
tion of all aoeonnts of every kind between Wheeler and 
Knrpby and Bailey, nor was any authority given to them 
by the submission to award any sum to be paid. All that 
they were empowered to do under the reference was to 
ascertain the extent of Wheeler's claim against Murphy 
and Bailey under the lease, and after giving credit for aU 
payments, to strike a balance for whic^ the sureties were 
liable, and which could be recovered against them in the 
suit at law. But they have gone farther, and investigated 
all Wheeler's claims arising from the breaches of the 
oovenants contained in the lease, and also certain other 
matters of account between Wheeler and Murphy and 
Bailey respecting the demised premises and the operations 
at the 8aw-<mill demised, and have awarded a sum of £4,406 
1£b., to be paid by Murphy and Bailey to Wheeler on or 
before the Ist df^ of June then next. They find, too, that 
Shannon and Long are liable to pay a certain part or portion 
qt the said sum so due by Murphy and Bailey; and, after 
awarding that the whole amount shall be paid by Murphy 
and Bailey within a particular time, they award that 
Shannon and I^ong shall, within the same time, pay as 
sureties the sum of £1,916 lis. 9d., being a part or portion 
of the gross amount ordered to be paid by Murphy and 
Bailey, It is quite clear that the sureties were only liable 
to answer to Wheeler for any breaches of covenant contained 
in the lease ; and when the arbitrators have awarded the 
payment by them of a part of a gross sum, in which are 
ineluded other money transactions besides those arising 
under the lease, it is not by any means clear that the sure- 
ties are not declared liable for and required to pay sums 
for which they did not intend and ought not to be held 
feiQKmsihle, There are no less than thirteen breaches of 
QOVQoant aaaigned in the deolarationy five of which &re for 
noU'tpaymesrt^of rent, and two for not working the mill as 
stipulated during two years, and alleging a damage to the 
plaintiff of £76 in each of those years thereby. Now, taking 
all the rent claimed to be due, and admitting these claims 
fooe damages to be correct, the whole amount of rent, at 

6 VOL. n. nn,r^n]f> 
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d6187 lOs. per aimnm, and the damages together, wotild 
only make £618 ISs. ; so that, unless the damages for other 
breaches of covenant were annsually large, it is difficult to 
imagine how the sureties could be liable to pay the sum of 
£1,916 lis. 9d. 

I should not, of course, feel at liberty to interfere with 
the award on account of the amount ordered to be paid, 
unless some very gross mistake were very clearly shewn; 
but when more than three times the amount of rent and 
specific damages claimed have been allowed, there is addi- 
tional reason to apprehend that the sureties have been held 
liable for a larger amount than would necessarily result 
from the breaches of coyenant. 

Be this as it may, I think that on the ground of the arbi- 
trators having exceeded their authority in some respects, 
and having failed to make an award which is final as to 
the matters referred, the applicants are entitled to have the 
Tule in this case made absolute. 

In coming to this conclusion I must express my regret 
that a matter involving so large an amount, and so many 
various points, has not been brought before the full court; 
but as the rule was issued in the Practice Court, and the 
parties came before me in that court to argue it, I did not feel 
si liberty to shrink from the responsibility of deciding it. 

Bule absolute. 



Jannet et al. v. Bush. 

Cajnot — Copy terved an defendant — 12 Vie. eh, dS, tee. 24. 

The name of the officer who iBsnee a writ, endoned in the margin thereof, 
IB not " a memorandum or notioe subsoribed to, or an endorsement on the 
writ," within the meaning of the statate 12 Vic. ch. 68, sec. 24, and there- 
fore the omission of such endorsement in the copy serred on the defend- 
ant IB not fatal. 

[GBA1CBBB0, Jnlj, 1856.] 

Summons to shew cause why the arrest in this cause 
should not be set aside with costs, on the ground that the 
<K>py of the writ of capias served on the defendant did not 
contain the marginal note of the place at which, or of the 
•officer by whom, the said writ was issued. 

BiOHABDS, J. — The provincial statute 12 Vie. ch. 6S, sec. 
:24,. provides, that ^hen the party is to be held to baU the 
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]9roce88 shall bo by writ of capias, according to the form m 
the schednle No. 8; and so many copies of sneh process, 
together with every memorandum or notice subscribed 
thereto, and all endorsements thereon, as there may be 
persons to be arrested thereon, or served therewith, shall 
be delivered therewith to the sheriff, or other officer, who 
shall upon or forthwith after the execution of such prqpess 
cause one such copy to be delivered to every person upon 
whom such process shall be executed. 

The entry in the margin according to form No. 8 is, 
" Issued by A. B." (name of officer.) 

It clearly appears from the affidavits filed, that in the 
original writ, in the left margin thereof, the following entry 
was made: "Issued by P. H. Morin," and in the copy 
served this was wanting. The place at which the writ is 
issued is not mentioned in the margin in the form appended 
to the statute. There is therefore nothing in that part of 
the objection. The only remaining question is, whether the 
words omitted are necessary to be inserted to make the 
paper served " a copy of the process, together with every 
memorandum or notice subscribed thereto, and all endorse- 
ments thereon." The case of Carroll v. Light (1 P. E. 187) 
decides that omitting the name of the clerk of the Grown, 
and omitting the mark L. S. in the copy served, are not 
grounds for setting aside the arrest. The learned judge 
considers the signature of the officer no part of the writ, 
but that it authenticates its issue merely ; and concludes as 
to the seal as follows: "The seal cannot be imitated or 
copied, which of itself proves that it is not part of the writ." 
If the omission of the signature of the clerk of the court, 
who is the officer to sign the writs, to the copy served is not 
irregular, it appears to me that a similar omission of the 
person who merely issues it cannot be any more vicious. 

The decision of the case of Leach v. Jarvis by Chief Jus- 
tice Macaulay, reported in 1 Chamber Reports, 264, and of 
Cameron v. Wheeler (6 U. C. B., 866), may also be referred 
to on the same point. 

In Clutterbuck v. Wiseman, referred to in the judgments 
of Mr. Justice Bums and Chief Justice Macaulay, reported 
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in 2 Gr. & J., 218, Bayley^ Baron^ observes, '' The signature 
of the officer is.merely to authenticate the ^mt ; and though 
the writ might be bad if the signature were omitted, yet the 
signature is no part of the writ, and need not appear in the 
copy served on the defendant." Lord Lyndhvarst, C. B., 
states — '' In the absence of authority to the contrary, this 
appears to me to be a sufficient service. The copy of the 
wrif is served; it omits the signature of the officer, which, 
like the seal, may be neoessary to authenticate the processt 
but is no part of the writ." 

If, then, the signature of the officer authenticating the 
issuing of the writ is no part of the writ, is it a *' memoran- 
dum or notice subscribed thereto," or an endorsement 
thereon ? I think not. The form given in the statute has a 
warning, which is both a memorandum and notice sub- 
scribed to the writ, and the form also refers to the endorse- 
ments to be made on the writ. The signature of the officer 
does not appear to me to be the memorand/um or notice re- 
ferred to, but the warning svhscribed or written under the 
writ part in the form given seems to me to be what is in- 
tended — all that precedes the warning part in the form being 
headed ** wbit of oapus;" and in the margin of this the 
place of the officer's signature is indicated. I therefore come 
to the conclusion that the signature of the officer cannot 
be a memorandum or notice subscribed to, or an endorse- 
ment on the writ, within the meaning of the statute. 

As Ik is not urged that the defendant is in any way pre- 
judiced or misled by the omission complained of, I am not 
disposed, in the absence of any express authority to justify 
it, and in the face of the decisions quoted, to aid this de- 
fendant upon such a purely technical ground, which shews 
no merits, and seems to me to be directly against the prin- 
ciple of decided cases. 

The summons must therefore be discharged with costs. 
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BEATTt V. TaTLOR. 

€Ibu S«. — Ittue of, on ajfSiZavtt Wkidtf for Ca. Re. — Time between teste and 

mtufn qf^Ooeti, 
Where iha plainliff made an, affidayit of debt pending the eait and U>ok 

oat a Ca. B«., npon wMch defendant was not arrested — Held, that a Ca. 

8^. vqgiii isme after jmdgment ttpon ihe aame affidayit. 
SemJble, that a writ so issued may inolade the costs, although the sum taxed 

wQl ezeeed tSiat sworn to. 
J^ IB not neoesaary that there should be fifteen days between tbe teste and 

return of a Ca, 8a. 

Application to discharge defendant on a Ca. 8a. under 
ihe following circnmstances : 

The suit had been commenced, and was in progress on 
the 5th of November, 1855, when the plaintifi made an 
affidavit of debt upon which to arrest the defendant. A 
writ of capias pendente lite was issued, but the defendant 
was not arrested thereon. Afterwards the plaintiff obtained 
his judgment against the defendant, and thereupon issued 
a capias ad satisfaciendum, upon which the defendant was 
arrested. The question was whether this was regular. 

Burns, J. — This seems to be governed by the provision 
of the statute of 1822, 2 Geo. IV. ch. 1, sec. 15, which 
enacts *^ that in all cases in which the party has been held 
to special bail, it shall not be necessary to make or file any 
farther or other affidavit before suing out a capias ad satis- 
faciendum upon the judgment obtained in the same action; 
and that in cases where the party has not been held to 
special bail, a writ of capiat ad satisfaciendum may issue 
after judgment, upon an affidavit of the same form, &c.*^ 
Here the defendant was not held to bail, for he never was 
arrested, and the question is, whether a capias ad satis- 
fmiendum sued out after the judgment obtained in a case 
^ere there has been no previous arrest or holding to bail, 
can be sued out upon the same affidavit, filed before judg- 
ment, and which has been acted upon no further than the 
issuing of the process. Brown v. Bethune (5 0. fi. 881) is 
80 hr in point, that it was held that taking a cognovit from 
the defendant, after issuing a Ca. Re., was held to be an 
abandonment of the writ, and that a Ca. Sa. could not 
afterwards be sued out upon the same affidavit. If the 
defendairt had been arrested on the capias, knd had been in 
custody of the sheriff, and on special bail put in, of course 
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the eapioB ad satisfaeiendum, after judgment npon the same 
affidavit, wonld have been regular. It seems to come to 
this : whether the Legislature did %r did not intend, when 
the defendant was not arrested, that a new affidavit sl^onld 
be made after judgment obtained. It is argued in this 
case, that the defendant should shew circumstances which 
would induce the belief that the first capiasheA been aban- 
doned, and that if the affidavit made to hold to bail be not 
abandoned it may be made before judgment obtained as well 
as afterwards. After some hesitation, I have come to the 
conclusion that a capuu ad satisfaciendwm may issue npon 
an affidavit made pendente Ute, and upon which a writ has 
issued, and the defendant has not been arrested. Such a 
case is different from that where the first commencement of 
the suit is by bailable process, because upon that, either 
there must be an arrest, in order to proceed with the suit, 
or the plaintiff must take some course to proceed, which 
may be considered as an abandonment of his previous in- 
tention. 

The writ of Ca. Sa. is complained against as being irre- 
gular, because it is issued and tested on the 24th of Novem- 
ber,- and made returnable on the last day of Michaelmas 
Term (Ist of December). Under the old practice in England 
it was not necessary there should be fifteen days between 
the teste and the return of a Ca. Sa., except for the purpose 
of fixing bail, or proceeding to outlawry. I am not aware 
that any statute of ours, or rule of court, required any parti- 
cular time to elapse between the teste and return of a writ 
of Ca. Sa. The 16 Vic. ch. 176, sec. 6, directs that wrjjts 
of execution shall be tested the day of being issued, but 
says nothing about the return. That leaves them to be 
made returnable as soon as it is possible to do so. The 
last day of the term is a return day, and the writ in this 
case is returnable the last day of the term, which I think 
is regular. 

Another ground of complaint is, that the sum mentioned 
in the body of the writ of Ca. Sa. differs from that sworn 
to in the affidavit. The reason of that difference is because 
the amount of the costs taxed is added to the sum sworn to» 
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which forms the amomit of the judgment, and this di8cre« 
paney must always exist in case of an arrest after judgment 
upon an affidavit made before the judgment was obtained. 
If there be any ground, however, for questioning whether 
the defendai^t be arrested for the right sum, the application 
should be to reduce the sum endorsed on the writ. On 
looking at the endorsement, it appears to me to be correct. 
The summons obtained must be discharged with costs. 



Benjamin et aii. y. Foot et al. 

Ca, 8a, — DUeharge of one defendant — Ejfeet of, 

Haistiff baTing arreeted A. A B. on a Ca. Sa,, took a mortgage from B., and 
difleharged lum. The mortgage was taken only as collateral seopii^ for 
the claim, and B. did not desire A.*s discharge. 

Seld, that A. was neyertheless entitled to it. (TBAcnoa Ooubt.] 

On the 2l8t of June, 1856, the defendant, Foot, as also 
another defendant named Garter, was arrested upon a 
eapiass ad satUfacienduniy jointly upon a joint judgment, at 
the suit of the plaintiffs, and remained in custody until the 
Ist of September, 1855, when Garter gave the plaintiffs a 
mortgage to secure them the amount of the judgment. 
The defendant. Foot, was no party to the arrangement. 
After the mortgage was given by Garter, he was, by the 
consent of the plaintiffs, discharged from custody. 

He now made application for his discharge, on the prin- 
ciple that the plaintiffs having taken the person in satis- 
faction, the discharge of one by their consent operated as a 
discharge of both. 

It was sworn on the part of the plaintiffs that the mort- 
gage was not taken in satisfaction, but as collateral security, 
and that the defendant. Garter, did not wish that Foot 
should be discharged. 

BuBNS, J. — I am of opinion that the defendant, Foot, is 
entitled to his discharge. The question does not depend 
upon the fact whether the mortgage was intended to be only 
a collateral security, and that the defendant giving it did 
not wish the other defendant to be relieved. The taking of . 
the person upon a capias ad satiafaciendum is a satisfaction 
of the debt, and the plaintiff in the suit cannot discharge 
the one, if there be more than one, and still retain the 
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etfaerA in BatiBfaetion. He bannot make tbe satiBfactioll 
ctiviBible; and therefore, when he voluntarily eonsents to 
the discharge of one, it operates as a discharge of both. 
See Clarke v. Clement, 6 T. B. 626; Denton v. Godfrey, 
11 Jur. 800; Ballam v. Price, 2 Moore, 236; Fisher y 
Patton et al., 6 0. S. 741. 



Otis y. Bossin bt al. 

Attomqf — Acceptance of service by. 
Where defendants' attorney received a writ of summons, and endorsed on 
the original " serrice admitted " — Held^ that he was precluded from taking 
advantage of technical ixregnlaiities, such as the want of an endorsement 
of the name and place of abode of plaintifTs attorney, and the omission ia 
the margin of the clerk by whom and the place where the writ was issued. 

[Chambbbs.] 

This was an application to set aside the original writ 
issued in this cause, or the service thereof, under the fol- 
lowing circumstances : 

On the 10th of November, 1866, the defendants wrote to 
the plaintiff's attorney, informing him, after failure of 
settling the suit, that if the plaintiff was not satisfied he 
was referred to their solicitor (naming him). Upon that 
the writ was sued out on the 29th of November, and the 
original writ contained no endorsement of the name and 
place of abode of the attorney by whom it was issued. A 
copy was made of it, and then taken to the defendant's attor- 
ney, who then endorsed the original writ thus, ''service ad- 
mitted," and signed his name to it. The copy contained 
no place marked in the margin where the same was issued, 
nor the name of the clerk by whom issued. 

BuBNs, J. — The question is whether, in case of service on 
the party himself being waived, and service on the attorney 
being substituted, for convenience, as we may suppose, 
technical irregularities, saeh as in the present instance, 
eaa be taken advantage of. It appears to me that where 
an attorney accepts service of a writ for his client, the 
attorney cannot complain if it be irregular, for if it be 
irregular he should refuse to accept it, and oblige service 
in tbe ordinary way. The client cannot complain when it 
is served on the attorney, because no service has in fact 
been made, and the question always is, when the attorney 
accepts service, whether he can be compelled to appear. 



The ftttofttey may take thai coarse here, atid tefase to 
appear, and take the opinion of the botdrt whether he shall 
be compelled to do so. 
The summons must, therefore, be discharged with costs. 



Williams y. McPhebson. 

Reference to arbitration — Judgment entered too toon. 
Where a oauM ** and all matten in differenoe" were referred io arbitration^ 

and the pkdntifl entered judgment on the award hefore the first day of 

the following term ; 
Held, that the jndgBflnt and all sabeeqnent proeeedinge thereunder were 

irregnlar, as each judgment eonld not be entered oniil after the first 

four days of the fouowing term ; and 
Bemble, that ibe defendant would hare the whole of the term to more 

against the award. 

This was an action of ejectment at the assizes held last 
spring for the united counties of Huron and Bruce. A ver- 
dict was found for the plaintiff, with one shilling damages, 
to be reduced, increased, or a verdict to be entered for the 
defendant; and it was agreed that all matters in difference 
between the partiesj>e referred to the arbitration of Alexan- 
der Wood Strachan, Malcolm C. Cameron, and such third 
person as they should appoint in writing, to whom, or any 
two of them, all matters in difference were referred — award 
to be made on or before the jBbrst day of Easter term ; costs of 
the cause and reference to abide the result of the arbitration. 

The arbitrators appointed Hugh Johnson a third arbi- 
trator, and on the 2nd of March two of the arbitrators 
awarded that the verdict be increased to £10, and that the 
defendant should pay the same to the plaintiff at his attor- 
ney's office in Goderich, before three o'clock, p.m., of the first 
day of April, which sum they found due on a settlement of 
all dealings and transactions between the parties. They 
ordered the defendant to deliver up possession of lot No. 3 
in the 8th concession of the township of Colbome to the 
plaintiff on or before the 1st of April next, and they ordered 
that the costs of the cause, reference, and award should be 
borne and paid, with the J610, by defendant. 

Judgment was entered in the cause on the 7th of April 
for £10, on the award, and for the costs, and execution 
placed in the sheriff's hands. On the 27th May last, by 
order of Mr. Justice McLean, proceedings were stayed until 
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the 6th day of the term, to pennit an application to be made 
to the court to set aside the judgment and execution, &c. 

In Easter term, Jackson, for the defendant, mQved to set 
aside the judgment and execution, and all proceedings 
on the part of the plaintiff subsequent thereto, with costs, on 
the ground that such judgment was entered too soon, having 
been entered before the first four days of the term following 
the making of the award, and that the order of reference 
was not made a rule of court prior to the entry of judgment. 

MeDermot shewed cause, and contended that as the time 
for payment of the money on delivering possession of the 
land, pursuant to the award, had elapsed before judgment 
was entered, plaintiff was right, and this motion could not 
prevail. He cited Gallard v. Paterson, 4 Taunt. 819, to shew 
that costs might be taxed before the time for moving against 
the award had expired. He also cited 1 M. & G. 978, and 1 
P. E. 86. He relied on Cromer v. Churt, 15 M. & W. 809, 
to shew that if any injustice would be done by entering a 
judgment too soon, application might te made to a judge in 
Chambers. He further cited Lee v. Liugard, 1 East 401, and 
1 B. & P. 97, to shew that the plaintiff could enter judgment 
without making the order of reference a rule of court, on 
applying to the court for leave to issue execution. 

Jackson, contra, contended that all the authorities shew 
that when a verdict is taken subject to the award of an arbi- 
trator no judgment can be entered on the verdict or award 
until the first four days at least of the term following the 
assizes; that when under a power given to that effect the 
arbitrator enlarges the time beyond the term following the 
assizes, he admitted that the authorities shew that judgment 
may be entered, or the verdict confirmed or changed by the 
arbitrator. He further contended that he was now merely 
attacking a judgment irregularly entered, and was not bound 
to make^the order of reference a rule of court. He referred 
to the authorities quoted by the plaintiff, and in addition, to 
Bussell on Awards, 601-607 ; Merit v. McLean, U. C, Easter 
term, 11 Geo. IV.; Jones v. Ives, 1 L. M. & P. 689. 

BicHABDS, J. — ^It seems to me the case* of Laurie v. Bussell 
referred to (1 P. B. 86) is a strong authority for defendant. 
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Mr. Jnsiioe Bums ihere states — '* U the award be made 
before the next term saooeeding the assuies at which the 
yerdict was taken^ then no judgment can be entered till 
after the expiration of the four days of the term." In Jones y. 
Ives (1 L. M. & P. 689), Jarvii, C. J., observes : *' If the cause 
alone had been referred, the plaintiff might have signed judg- 
ment after the expiration of the first four days of term ; but 
as all matters in difference were referred as well as the cause, 
he cannot do so till the end of the term." Indeed, it seems 
to me in this case the defendant would have a right to 
move against the award at any time before the end of the 
term, as the reference was of all matters in difference be- 
tween the parties. YThen under a verdict the reference is 
only of the matters in difference in the cause, the courts 
hold that the entry of judgment is on the verdict of the 
jury, the arbitrators being the persons chosen by the 
parties to fix the amount of the verdict, the verdict itself 
being pronounced by the jury. If the parties wish to move 
against it, they must do so within the first four days of the 
ierm succeeding the assizes at which the verdict was taken. 
The judgment in this case being clearly irregular, it 
must be set aside, and all subsequent proceedings there- 
under, with costs. 

Bule absolute, with costs. 



Blumenthal et al. v. Solomon. 

Arrett — Fore ignert. 

nefendant applied to be diseharged from arreet for a debt contracted abroad! 

on affidavit that botii the plaintifl and he were foreigners; that he had 
i oome to this PjroTinoe yery lately, and had never had any rendenoe or 

home here; bat it was not shewn nnder what eircamstances or for what 

purpose he came, whether ae a transient visitor or intending to beeome a 

xesident, uid on this ground the application was refused. 

[Ghaxmos, December, 1866. 

Defendant had been arrested on the ordinary affidavit of 
debt. 

McMiehael obtained a summons for his discharge on affi- 
davit of defendant, to the effect that he was a native of 
Germany, and for the last two years had lived in the United 
States : first in Albany, and the last seven months in Wis^ 
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ddHBin; tod until the last fortxiight he had kieyer been ik 
the BritiBh dominions ; that he was arrested on Saturday, 
Nov. 16th/haVing arrived in Toronto ** on the Monday but 
one before the last, the third day of November instant " ; that 
he paid his board for a few days in a boarding house in 
this city, and that he never had nor has he any residence 
or home in this city nor in the province of Canada; that 
the debt was contracted in New York and not in Canada ; that, 
the plaintiffs are natives of Germany, and have never 
resided in Canada, and all reside in New York, where their 
place of business is. The defendant relied on the law as 
laid down in Prear v. Ferguson (2 Cham. Rep. 144) and 
^e oases there cited, and contended that his case was 
governed thereby. 

Ocmble, for the plaintiflh, distmguished this case from 
those cited, and called attention to the defendant's affi- 
davit, in which he avoids all reference to any intention as 
to settling in Canada, or the object of his coming here. 
He cited Lamond v. EilDfo, 8 Q. B. 910. 

Haoartt, J. — The case of Frear v. Ferguson seems to 
establish that it is contrary to the policy of our law to 
permit one foreigner to follow another fbreigner to Canada, 
where the latter may happen to be on casual business, and 
arrest him for a debt contracted abroad. I do not under- 
stand it or the cases there cited as going further on this 
head. 

As the defendant here had the opportunity in his affidavit 
of shewing under what circumstances he came to Canada, 
And whether he was a mere transient visitor or intending 
to become a permanent resident, and is silent on these 
points, I consider that the facts do not warrant me in 
regardiug him in any other Ught than that of an ordinary 
resident arrested fbr a debt contracted abroad. 

!ffis counsel ingeniously suggests that as h6 had only 
arrived a few weeks before, and the plaintiff swears he waa 
immediately about to depart from the Province, I should 
regard him as within the principle of the eases cited. 

It does not so crtrike me. 7%e intention of a fraudulent 
departure may have been only formed a few hours or 
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xninntes before his arresif, and paimot> I think, affect the 
question, whether he had^.or had not, become a resident of 
Canada. 

Bomberg v. Steenbock (1 F. B. 200), before the same 
learned judge as Frear y. Ferguson, is much in point. 
There the defendants swore the; had been in business in 
BufEalo when the debt was contracted ; that they came to 
Canada ten days before the arrest, and arrived in London, 
intending " to remain a short time, and return to the State 
of New York." The learned judge says : ''The defendants 
seem carefully to avoid saying that they still carry on busi- 
ness at Bufialo, or giving any information as to the nature 
of the business which brought them to Canada, so that I 
may judge as to any probability of their being in Canada 
merely on some temporary business, which would bring 
them within the rule that to allow foreigners to arrest each 
other would be a fraud upon our law." After noticing the 
affidavits filed by the plaintiffs to shew that defendants had 
come to reside in Canada, the judge proceeds: ''The de- 
fendants' affi^&vit is not satisfactory to bring them within 
the case of Frear v. Ferguson, but if it were so, the fact that 
they must be treated as subject to our law is established 
clearly, I think, beyond all question." 

I consider this affidavit in this case as far less satisfactory 
than that in the case'just cited. 

The case of Brett v. Smith (1 P. B. 815), before 
Richards, J., seems to regard Frear v. Ferguson in the light 
in which it is placed in the case last cited, as to the de- 
fendant being only temporarily here when arrested on the 
debt contracted abroad. 

On the whole, I am of opinion that I have not sufficient 
materials laid before me by the defendant to bring his case 
^thin the principle of those already decided in our courts, 
and that his appUcation.must be discharged. It is hardly 
a case for costs. 

Summons discharged. 
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BaMBEBO y. BOLOMOK. 
Arreit-^Jffidavit ly atiignee. 
An affidaTit nlade by the assignee of plaintiff's estate, that defendant iM 
indebted to the estate and deponent as assignee thereof, Ae,^ and that 
he is abont to leave, dfco., " to defrand the deponent, as sneh assignee as 
aforesaid, of the said debt." — Held soffident. 

[Chambbbs, December, 1856.] 

This was a similar application to the last, by the same 
defendant, on an affidavit of facts almost identical. 

The additional point taken was that the affidavit was 
insufficient. It was sworn by Blumenthal, assignee of the 
estate and effects of Jacob Bamberg (the plaintiff), that de- 
fendant was indebted to the estate of said Jacob Bamberg, 
and this deponent as the assignee thereof, in so much, for 
goods sold by said Jacob Bamberg before the assignment 
— concluding that defendant was about to leave, &c., *Ho 
defraud this deponent, as such assignee as aforesaid, of the 
said debt." 

It was objected that this latter allegation does not satisfy 
the statute, which requires an intent to defraud ''the 
plaintiff." 

Hagaett, J. — The point is new to me, and I do not feel 
warranted in deciding that the affidavit is open to the objec- 
tion taken. I rather incline to think that it substantially 
complies with the statute, although it would have been 
better perhaps to have shewn the nature of the assignment, 
and that deponent was the real plaintiff, more clearly. 

A somewhat analogous objectionwas taken in Chamberlain 

v. Wood (1 P. E. 195), where deponent palled himself 

" attorney and agent," without saying " of the plaintiff." 

Bums, J., refused to discharge, leaving defendant to apply 

in term, if he thought proper, without prejudice to his 

giving bail in the meantime. I shall take the same course, 

and discharge the application without costs, in the same 

manner. 

Sunmions discharged. 



TOBBANOE V. GbOSS. 

Security for eo$U, 

On application for security for costs, it most be shewn at what stage the 

proceedings are. [Obambxbs.] 

A summons was obtained by the defendant for security 
for costs on the 24th of September. The affidavit upon 



TOBBANOB T. GB088» 65 

which the smnmonB was obtained stated that an appear- 
ance had been entered for defendant, bnt did not state in 
what stage the snit was. It was objected that the affidavit 
should shew the state of the case at the time of the appli- 
cation being made. 

On the part of the defendant the case of Jones v. Jones 
(10 Law J. 77, Ex.) was relied upon to shew that if the 
defendant was not entitled to security, it should be shewn 
to the plaintiff in answer to the application. 

BuBNS, J. — It is said in Ghitty's Archbold, that the case 
of Jones V. Jones is of very questionable authority, and I 
agree with the observation. I find the case reported in 2 
Or. <fe J. 207, in which BayUy, J5., says that the defendant 
makes the application at his peril, and it rests with the 
plaintiff to shew that the application is too late. In Luza- 
letti V. Powell (1 Marsh. 876), the Court of Common Pleas 
held that it was necessary to state in what stage the pro- 
ceedings were on making the ioaotion. It is required by 
rale that the defendant shall make the application promptly, 
and before issue joined, and if he make the application after 
issue joined then he must shew that he was not aware of 
the place of the plaintiff's residence earlier. Now, if the 
defendant need not shew in what stage the proceedings are, 
it follows that the court in the first instance cannot know 
the ground upon which the defendant applies, and if a de- 
fendant should make the application upon an affidavit 
merely stating the place of residence of the plaintiff to be 
abroad, and if the plaintiff met that affidavit by shewing 
that issue was joined in the cause, the defendant would be 
asking in his turn to meet that again by shewing that he did 
not become aware of the plaintiff's place of residence till 
after he had pleaded. The rule for compelling the defendant 
to apply promptly is in order that expenses need not be 
incurred; and if he himself takes steps after becoming 
aware of the plaintiff's place of residence, he then waives 
his right to ask for security. I take it the reason for asking 
for the information as to the state of the proceedings from 
the defendant is, that the court may know if he does come 
promptly, either according to his right, or when he first 
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became aware of the. plaintiff 's residence. When granting 
the rule nisi or summons there should be a prima fcune right 
to it shewn by the party applying, and it should appear 
whether he is applying according to his right to do so before 
issue joined, or whether it be upon the ground that he first 
became aware of the plaintiff's residence afterwards. 

I shall therefore discharge the summons, as having been 
granted upon insufficient grounds ; costs to be costs in th^ 
cause. 

Summons discharged. 



BsWBIiIi Y. BUFFAIiO, BSANTFOBD AND GoDEBIOH BaILWAT 

Company. 

Where an inieinpleader order has been granted by a jadge, an application 
for costs of the issue most also be made to a judge, and not to the court ; 
but uwbUt tbat it need not be the judge who granted the order, 

[PBicnacB Court.] 

MiUer moYed for a rule on Thomas W. Stockton to. pay 
to the sheriff of the County pf Lincoln the costs by him 
incurred for application for relief, and to. pay the plaintiff 
costs by him* incurred in said application, and the costs of 
the day incurred by him in defe^ding a feigued issue, and 
why the interpleader order should not be discharged, so far 
as it restrains the sheriff from proceeding to sell the pro- 
perty seized by him. 

On the 6th of September, 1856, an order was made by 
the late Chief Justice of the Common Pleas, by which,,on 
hearing the plaintiff, the sheriff, and the claimant> Stock- 
ton, it was ordered that the parties should proceed to try a 
feigned issue (not saying when), the claimant to be plaintiff 
and the present plaintiff defendant, to try whether certain 
property seized by the sheriff were the goods of the claim- 
ant, and that the costs of the feigned issue should abide 
further order thereon. Nothing further was said as to re- 
serYing costs. 

It appeared by affidaYit that Stockton did make up the 
issue so directed, and entered it for trials jand gaYC notice 
for the Niagara Assizes on the 2nd of October, 18^5 ; th^t 
the present plaintiff attended with his witness^ and was 
ready ; that the claimant withdrew his record, and had not 
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ajBce entered it or given notice cf trirl, though another 
asBizeB had sinee dieqroed. 

The claimant, in answer to the rule, filed an affidaTFl of 
hifl attorney, stating that some three or four weeks before 
issuing the mle the sheriff sold the property so^ in question, 
but did not sfl^ for what purpose or under what auttoritj. 
He contendied thttk there waa no power over ^e- case in 
this court> and that no ona but the judge who made the- 
order could interfere. 

Baoabtt, J. — 1 regret to find the law in a very unsatis- 
factory state on this point. 

The order was made under 9 Vic. ch. 66, sec« 4, em- 
powering a single judge to give relief in the same manner 
as the oonrt could under 7 Vic. ch. BO, concluding with the 
words : " And the costs of such proceeding shall be in the 
discretion of such judge." These words and the clause? 
generally are almost identical t '" " ^ perial Act 1 & 2 
Vic. ch. 45. Burgh v. Schofield (9 M. & W. 478) was an 
applieation Mke the present, the claimant having, however, 
abandoned his claim. Lord Abinger decided that '' on the 
whole, by the last quoted Act the discretion is vested in the 
judge who made the order. * * * There appears to 
be no inconvenience, however, in construing the Act liter- 
ally, except, indeed, in the event of the judge dying or 
being removed to another court. "Parkes, B., says: " The 
Act means the court shall have power over the costs where 
the order was made by the court, and a judge where tho 
proceedings were before a judge. I should hardly be dis- 
posed to restrict the authority to the individual judge who 
made the cader. The words may be construed either way, 
and I should be disposed to put the more enlarged con- 
struction upon them, any other leading to much incon- 
venience. But I think that the case must be worked out 
by a judge when the proceedings originated before a judge." 
^e rule was discharged. In Marks v. Ridgway (1 Ex. 8) 
this case is recognized as binding, but nothing is said as 
to the individuality of the judge. In Commercial Bank v. 
Glarke (1 P. B* 276), Mr. Justice Draper quotes the two 
last' cases, and decides accordingly, saying: ''Where the 
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proceedings have begun under an order obtained at Cham- 
bers, all subsequent applications should be made in like 
manner.*' 

I feel reluctantly compelled to discharge this rule on 
ihis construction. The plainti£f must apply to a judge in 
Chambers; and I think, under the remarks quoted in 
J3urgh V. Schofield, he need not fear much difficulty on 
the objection that the judge who made the order can no 
longer be applied to. 

Bule discharged, without costs. 



Cambbon v. The Bbaktfobd Gas Company. 

A rammoiiB haTiiig been sranted nnder ieo. 19S of the G. L. P. A., eaDing 
upon a ooiporation to shew oaose why the president or seoretary shoold 
not be ezammed as to the debts due to the Company — an order was re- 
fused: 

1st. Because it is donbtfnl whether that elanse applies to corporations. 

Und. Because the summons should haye been directed to the officers men- 
tioned, and not to the Company. 

A summons was taken out under the 198rd section of 
the Common Law Procedure Act; that upon the third day 
after service of it upon the president, or secretary, or 
treasurer of the Company, the Company do shew cause 
why the president, or secretary, or treasurer should not 
tkttend and be examined viva voce as to the debts of the 
debtor due and owing to the defendants. 

BuBNS, J. — Although no cause is shewn to this summons, 
yet there are two questions involved, necessary to be deter- 
mined before any order I could make would be considered 
as legal and binding upon the parties desired to be 
examined. The first is, whether the 198rd section of the 
Act applies to corporations. I have no doubt that the 
194th section and the subsequent sections will comprehend 
corporation debtors, so that judgment creditors of corpora- 
tions can attach the debts due to such debtors; yet it is 
difficult to say how the provisions of the 198rd section, for 
the purpose of discovery as to those debts, can be carried 
out. It is the judgment debtor that is to be examined, 
and to be examined orally, and the examination is to be 
oonducted in the same manner as in the case of an oral 
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examination of an opposite party. In the 176th section 
the examination of parties is provided for; and bodies cor- 
porate, as far as examination of the officers are concerned, 
are mentioned. The 198rd section says that the examina* 
tion shall be conducted in the same manner as in the case 
of an oral examination of an opposite party. This appears 
to me to refer to the mode pointed out in the 178th section, 
which still refers to the examination of a party. It is 
anfortmiate, if the legislature intended that the officers of 
the corporation might be examined in respect of the debts 
due the corporation, that some such explicit words as con- 
tained in the 176th section had not been introduced. I 
doubt whether the 198rd section can be held to extend to 
corporations. 

Secondly : The form of this summons, however, would 
prevent any order being made upon it. The judgment 
debtor could of course tell upon being examined who were 
indebted to him, and there would be no difficulty in making 
the required otder upon him, and in enforcing obedience to 
it. Here it is asked that the president, or secretary, or 
treasurer be examined. Not one of these officers is called 
upon by this summons to answer why they should not be 
examined, but it is the Company that is called upon to 
answer why they should not. Suppose an order were now 
made that one of the officers named, or that all three who 
are named, should be examined, we must be satisfied how 
the order is to be enforced before we can say how the 
section applies. I know of no way how to enforce the 
order against the corporation, and I do not see my way 
dear to enforce any obedience as against the officers to an 
order that might be made, without calling upon the persons 
filling those situations in the corporation to answer why 
they should not be examined. On the whole, I shall decline 
to make any order. 

Summons discharged. 
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The Trust akd L?— foMPANT of Canada v^ Sa|«I[HU 

Stevens. 

Semhle, that in an action of ejectment it is irregular to issn^ a writ oi^t of, 
4he office of the D. C C. of an outer county, calling upon ihe ^f«ndant 
Renter his appearance in that county, when the landf fpc whieh.tb^^ 
action is brought are situate in another outer county^ 

In this case, however, the defendant having entered his appearance and 
allowed issue to be joined, the court refused to interfere, leaving him to 
his remedy by writ of error when the judgment should be entered. 

Simpson obtained a rule calling on the plaintiffs to shew 
cause why the summons in this cause and all subsequent 
proceedings should not be set aside, or why the record and 
entry thereof for trial, and the yerdict taken thereon, and 
all subsequent proceedings^ should not be set aside, for 
irregularity, with costs. 

The grounds of irregularity disclosed were — ^first, that 
the action, a local one, being ejectment for land situate in 
the county of Hastings, was commenced by a writ of eject- 
ment issued out ^f the ofliee of the Deputy Clerk of the 
Crown in the city of Kingston, whereby the defendant was 
required to enter his appearance in the same office. 
Secondly, that the record taken down for trial was made 
up and passed at the same office, and that the same record 
was entered for trial, and a verdict was taken for the 
plaintiff thereon, although the defendant's attorney, on the 
21st of April (the first day of the assizes being the 24th of 
April), caused a notice to be served on the plaintiff's 
attorney that he would apply to the court to set aside the 
summons, on the ground first herein mentioned ; and that 
the said Deputy Clerk of the Crown had no power to issue 
such a summons rc^iiixing the appearance to be entered at 
Kingston; and that the summons was a nullity. 

M. Vankoughnet shewed cause, and filed an affidavit 
stating that the copy of the writ was served on the defendant 
on the 29th of July last, and that an appearance was 
entered for the defendant by Mr. Simpson, his attorney, on 
the 17th of March following. No one appeared for the 
defendant at the trial. Mr. Vankoughnet contended that 
defendant had waived any irregularity in the proceedings 
by appearing to the summons, and filing his appearance in 
the office at Kin^otoii; tliat the papers all being filed there 
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the irecoM could onlybiB malde up there, and 'the applica- 
iBon Vas'nbw too late. 

Simpson eontended the proceeding was a ibtullity ; that 
the action being a local one, process must issue from the 
clerk's office in the county where the land lies, or from the 
principal office at Toronto, and there could be no waiver of 
■a nullity. 

SidHABDS, J. — If caUed upon to decide whether it was 
regular or ndt to issue a writ of ejectment out of the office 
of the Deputy Clerk of the Crown at Kingston to recover 
lands situate in the county of Hastings, and whereby the 
defendant was called upon to enter his appearance in the 
cffficet at Kingston, I should be inclined to hold that it was 
irregular, on the authority of several cases decided in 
<3hambers. Where the venue is local, Mr. Justice Bums 
held in Wilkes v. Masecar (1 P. B. 46) that the venue must 
be laid in the county where the writ was sued out, and he 
Iheti remarks: "La 'a case where the venue is local the 
plaintiJSf must either commence the action and carry it on 
in the cdunty where the Venue is to be laid, or he must 
commence by suing out his writ from the principal office" — 
Vaughan v. Bubbs et al. (1 Cham. Hep. 76) is cited and 
approved by him. Without going to the full extent of the 
learned Chief Justice Macatday in Vaughan v. Hubbs as to 
the proceeding being a nullity, I think the general doctrine 
laid down in both cases correct. In Passmore v. Smith (1 
P. R. 818), the Chief Justice of Upper Canada held that a 
writ in ejectment might be issued out of the principal office 
at Toronto, laying the venue in an outer county. In this 
case, however, the defendant, after entering an appearance, 
as he was required to do by what he now calls a void writ, 
and after lulling the plaintiff into security until within 
three or four days Of the opening of the assizes, wishes the 
court to set aside the proceedings taken by the plaintiff 
with costs. The vice in these proceedings was in their very 
inception — ^viz., issuing the writ at Kingston in a suit 
where the venue must be laid in the county of Hastings. 
I do not now feel warranted in making this rule absolute at 
^e call of this defendant under the circumstances of the 
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case. If on consideration the plaintiffs should be advised 
to seek any benefit from their verdict, and shall enter judg- 
ment, the error complained of will appear on the record* 
The defendant, if so advised, may then bring his writ of 
error. From all that appears, I do not think this is a case 
in which the court is called upon to interfere in this way to 
assist the defendant. The rule will therefore be discharged, 
and being moved with costs, will be discharged with costs. 

Bule discharged with costs. 



Cotton et al. v. Cameron et al. 

Interpleckder. 

VHiere money was placed in defendants' hands by plaintiffs/in pursoanoe of 
an agreement between plaintiifs and A., to be paid over by defendants to 
A. in the whole or in part, on his making np certain aooonnts and per- 
forming his agreement with plaintiffs ; but plaintiffs sued defendants for 
the money before they had come to any decision as to A.'s c laim which 
they were to determine upon. 

Held, that they were not entitled to an interpleader. 

Interpleader summons : The affidavit of the defendants 
stated that the sum of £400 was deposited in their hands 
by the plaintiffs in pursuance of an agreement made be- 
tween them and one Anderson, and the whole or some pari 
of the same was to have been paid over by the defendants 
to the said Anderson on his making up certain accounts, 
and fulfilling the conditions of the agreement so made by 
him with the plaintiffs : that the plaintiffs and Anderson 
were disputing as to whether the agreement had been per- 
formed, and that Anderson had given notice that he claimed 
the money. 

The claimant, in his affidavit stating the nature of his 
claim, said the money paid over to the defendants was to be 
paid over to him on the defendants being satisfied that the 
amount was due from the plaintiffs to the claimant. The 
affidavit then stated that the sum was justly due the claim- 
ant, and that he had repeatedly applied to the defendants 
to have the correctness of the complainant's accounts in- 
vestigated, but he had been unable to obtain a decision. 

BuBNS, J. — This case does not come within the provisions 
of the Interpleader Act. The defendants are not merely 
stakeholders of the money, with which they have nothing 
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to do; they have to exercise a judgment upon the correct* 
nees of the claimant's claim, and that it does not appear 
they have yet done. Whether the plaintiffs can recover 
the money back in this action is not for me to say now, nor 
whether the claimant could successfully maintain any 
action* It is sufficient that it appears the defendants have 
themselves undertaken a duty between the parties, and if 
that duty has been performed the plaintiffs are either en- 
titled to have the whole money returned to them, or such 
part of it as the claimant is not entitled to; and if the 
defendants have not performed their undertaking to decide 
between the parties in respect of the money, then they are 
not in the position of holders of the money, having no in- 
terest in it. They have a duty to perform to both the 
plaintiffs and the claimant, and until it be shewn that that 
duty has been i^ompleted they do not stand indifferent 
between them. 
The summons must be discharged, with costs. 

Summons discharged. 



Teal v. Jones. 

A snmmons haTing been sued oat against four defendants, the plaintiff 
deelared against one only. Held^ regular. 

[Chambbbs.] * 

A summons was obtained to set aside a declaration and 
service of it, because the writ of summons sued out em- 
braced the names of four defendants, and the declaration 
was only against one. 

The summons to compel the defendant to appear was 
sued out before the Common Law Procedure Act came 
into operation, and the declaration since. 

BiTBNs, J. — ^According to the old practice in England a 
writ in a non-bailable action might be sued out against more 
defendants than one, and a declaration against one was 
regular. Vide Spencer v. Scott (1 B. & P. 19), Stables v. 
Ashley (1 B. & P. 49), Yardley v. Burgess, in the note to 
Holland v. Johnson (4 T. B. 695). The rule of court in 
England, M. T. 8 W. lY., directed that the names of all the 
defendants, if more than one, in the action should be con- 
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iained in idifi ^t, and that the writ must not contain thb 
names of any defendant in more actions than one. II 
Beenifl that preTionB to the rule it was regnlar to include 
ifae names of fonr defendants in different actions, and then 
to declare against them severally after appearance. After 
tiie rale in the case of Caldwell y. Blake (2 G. M. & B. 249>, 
ihe writ of summons was against two persons, and the 
declaration agiinst one, and it was held not to be irregular. 
We have never had any rale of court here upon the subject. 
The statute 2 Geo. lY. ch. 1, providing for the process for 
ihe commencement of the action to be a writ of capias ad 
rnpondendum in non-bailable as well as bailable cases, and 
the statute 12 Vic. ch. 63, changing the process in non^ 
bailable cases to a writ of summons, is silent as to ttie 
tiames of defendants being inserted in more actions than 
one. The statute 59 Geo. III. ch. 25, allowed a plaintiff 
to proceed against one of several joint contractors where 
the others were out of the Province. I am not aware of 
any case under this Act where the plaintiff may have sued 
out process against several, and being able only to serve 
one, that a complaint has been made that the proceeding 
was irregular. The 19th section of the Common Law Pro- 
cedure Act enacts the same provision as the Act in England^ 
and the rule of court of 8 Will. IV., respecting the names 
of the defendants. The 78rd and 74th sections of the 
Common Law Procedure Act re-enact the provisions of the 
69 Geo. III. ch. 25. 

The plaintiff in this case has filed an affidavit, stating 
that though the writ does contain the names of four 
defendants, yet that three of them are living out of the 
jurisdiction of the court, and that the action as against 
them has been abandoned. It appears to me there is no 
iiregularity in the plaintiff proceeding against one of the 
defendants named in the writ, if he is unable to serve the 
others by reason of their being out of the jurisdiction. If 
it be untrue, as alleged, that the other persons named are 
without the jurisdiction, the defendant can plead in abate-^ 
ment, if it is a proper case for such a plea. 

If it is not, then, as was said in Caldwell v. Blake, it 
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does not appear that th^ defendants named in the writ are 
defendants in more actions than one. 

Summons discharged, costs to be costs in the cause. 



Street v. McDonell. 

DelBBdaftt appealed to a fimmmong in ejectment, but by mistake the plala- 
tifl^B name in tbe appearance was written SamneX instead of ThomsB, 
and thereopon judgment was signed. On affidavit of merits, and under 
the circnmstaxiees set out below, the court set aside such judgment On 
payment of costs.- 

[Pbjlcticb Court, E. T., 19 Vic] 

McCrea moved for a rule to shew cause why the judg- 
ment and writ of hah. fac, poss. obtained in this cause 
dioald not be set aside, in so far as the same relates to tbe 
north-east half of lot No. 22, in the 8rd concession or fourth 
range of the township of Harwich, in the county of Eetit. 

From the papers filed it appeared that on tiie 7th off 
Febmaiy last a writ of summons in ejectment in the court 
of Qtte^i's Bench, for the north-east half of lot No. 21, and 
also lot No. 22, in the 8rd concession or fourth range of the 
township of Harwich, was issued out of the principal office 
at Toronto, directed to the defendant. This writ appeared 
to have been served on the defendant on the 22nd of 
February. On the 8th of March an appearance was 
entered for the defendant in the principal office at Toron- 
to; but the plaintiff's name in the appearance was written 
''Samuel Clark Street," instead of ''Thomas Clark Street." 
A notice limiting the defence to the north-east half of lot 
No. 22, in the 8rd concession or fourth range of the said 
township of Harwich, was personally served on the plain- 
tiff's attorney, at St. Catharines, on the 10th of March last. 
Kr. McCrea, the defendant's attorney, filed his affidavit, in ^ 
which be stated that he was first made aware of his mis- 
take in the plaintiff's name on entering the appearance on 
the 23rd of April last. A summons for relief was issued 
on the 25th of April, and the learned judge granted an 
order staying pioceedings until the fourth day of term, to 
permit the defendant to make the application to set aside 
the judgment so far as relates to the part of the premises 
obumed by defendant, which application McCrea made as 
above. 
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Botb parties contented themselveB ^th filing the affi- 
davits used on the application before the judge in Cham- 
bers. The defendant himself swore, as to the part of the 
premises for which he authorized a defence to be entered, 
that he firmly believed he had a good defence on the merits. 
McCrea, his attorney, swore that from his own knowledge, 
having examined the defendant's title thereto, he verilj 
believed the defendant had a good defence on the merits of 
his title to the north-east half of Lot No. 22. 

In reply to this, the plaintiff in his affidavit traced clearly 
his title through different conveyances from the grantee of 
the Grown. He further stated that he obtained on the 4th 
of December last from the registrar of the 'County of Kent 
an abstract to the title of the above lots, and that thie same 
did not shew that defendant had any title to the lands 
whatever; that he heard for the first time in Novenaber 
last that defendant was in the possession of the property 
mentioned in the summons, and had commenced to cut 
timber growing thereon; that he verily believed, if defend- 
ant should be allowed to enter a defence to the action for 
the whole or any part of the property, that he would rob 
the land of the growing timber, to prevent which the 
plaintiff would have to apply for relief to the Court of 
Chancery. He further offered to accept service of a writ 
of ejectment at the suit of defendant, and have the same 
tried at any of the spring assizes then about to come ofiT. 

On the argument there were no new facts urged, the 
plaintiff's counsel contending from the affidavit filed there 
could be no doubt the plaintiff was the owner of the land 
and ought to be allowed to maintain his judgment, and 
that defendant could bring ejectment if he chose, if he had 
a good title; that the present judgment was no bar. 

Defendant's counsel contended that defendant had a 
right to maintain possession of his land if he had a title to 
it; that he swore to a meritorious defence to the part of the 
premises for which he had instructed a defence to be put in; 
that his attorney, after examining the title under which he 
daimed, swears that he veiHy believes he has a good de- 
fence on the merits as to the part for which he authorized 
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a defence to be entered; that the plaintiff's attorney well 
knew the defendant intended to enter a defence to the 
action, having been personally served with a notice, and if 
lie had not desired to take advantage of a mere technical 
objection as to plaintiff's name, could have taken his case 
down to trial at the last assizes ; that the error as to plain- 
tiff's name could have been put right either by notifying 
defendant's attorney or by applying to ^ judge to do so. 

BicHARDs, J. — I think the defendant entitled to the relief 
he seeks. The usual affidavit of merits £Qed on similar 
applications is strengthened in this case by the affidavit of 
the defendant's attorney. It seems to me it would be great 
injustice not to afford the defendant an opportunity of 
maintaining his right to the possession of part of the pre- 
mises he claims to have a title to if he can do so. As the 
error in the plaintiff's name in the appearance entered, 
and in the notice served, could have been easily remedied if 
the plaintiff had desired to have it done, I feel less hesita- 
tion in setting aside this judgment. As, however, the de- 
fendant was irregular in his appearance, his rule will be 
made absolute only on payment of costs within one month, 
and defendant to enter his appearance within that time, no 
action being brought by defendant. 

Eule accordingly. 



Bea v. Miller. 

Where a eanse has onoe been made a remaneti defendant cannot afterwards 
haTe judgment as in case of nonsuit. 

[PfcAcncB CouBT, E. T., 19 Vic] 

Freeman obtained a rule to shew cause why defendant 
should not have the like judgment as in case of a nonsuit, 
plaintiff not having proceeded to trial pursuant to notice. 

Bwian shewed cause, and filed an affidavit shewing that 
the case was made a remanet at the last fall assizes for the 
Comity of Wentworth, and contended that this rule must 
therefore be discharged: the plaintiff having once taken 
the case down for trial, the defendant's remedy was to take 
it down by proviso. He cited Gilbert v. Kirkland (2 DowL 
153); Hawley v. Sherley (5 Dowl. 893). 



Digitized by 



Google 



*<te PRAOflCE RKPORTS. 

IlictirA^i!)S, J. — The cases cited, particularly the first, seem 
to go the length contended for by the plaintiff. It must 
tiot be overlooked, liowever, that most of the decisions in 
England defusing to grant the rule when 'a suit has been 
made a re'tnanet have relation to county causes, and not to 
tovm causes, as in the latter the trial goes on as under the 
first notice of trial, ho new notice of trial being required. 

I am of opinioh this rule must be discharged ; and, ac- 
cording to the decision in Gilbert v. Kirkland, costs to be 
•costs in the cause. 

Bule discharged. 



Jones v. Martin. 

Judgment <u in ease of nonsuit, 

rNo fonnal notice of trial had been giyen, but defendant prepared for trial, 
and incurred Expense, belieTing himself bound to do bo by his under- 
standing with plaintiff 's attorney. This understanding, however, wcs 
not fully admitted, and it appeared also that issue had not been joined. 

-Held, That on both grounds judgnient as in ease of nonsuit must be 
refused. 

[iPBACTicB CouBT, E. T., 19 Vic] 

In this term Ii-ving, for defendant, obtained a rule nisi 

for judgment as in case of a nonsuit, for not proceeding 16 

trial pursuant to notice. He filed the affidavit of Mr. Ball, 

attorney for the tenant, stating that the venue was laid in 

thfe County of Waterloo, and that notice of trial was given 

for the last spring assizes for that county on behalf of the 

demandant, and that she did not proceed to trial pursuant 

to the notice, nor countermand the same in due time, ae- 

<3ording to the rules of court. Mr. Ball then added that 

the notice of trial was given in this way : — ^that having 

agreed with demandant's attorney to go down to trial 

through the intervention of Mr. Irving, and having re- 

•ceived from demandant's attorney no other or further 

information than that contained in a letter that he expected 

Mr. Ball to be ready for trial, he, Mr. Ball, went three days 

before the assize day specially from G^t to Hamilton to 

see demandant's attorney and ascertain if he considerea 

the tenant's attorney bound to go to trial, and if he intended 

to bring the cause on, as if otherwise he (Ball) would not 

incur large expenses which were necessary on the part of 
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the defence, if the cause did. proceed: that the said i^^ 
mandant's attpi^iey thei^ stated that he held l^im (Ball) to 
the agreement, and positiyely required him to go to trial, 
for which he then made immediate preparation, a^d had 
incurred large expenses and disbursements. 

Irving also filed his own affidavit, describing himself 
as.partner in business with the tenant's attorney, and st^r 
ing that it was arranged between hiifi and demandant's at^. 
tomej that the cause should be tried at the last Berlin 
assises held on the 20th of May last, and that both •parties, 
should prepare for trial in the usual way : that on the 20th 
of May he enquired of the demandant's attorney if he had 
entered the records in this cause and sundry other causes 
of a like nature, wherein the said Sarah Jones was deman- 
ant, whereunto the demandant's attorney answered that he*^ 
had the records in his bag then in his hand ready to he^ 
entered : that the said record was not entered, nor the said 
cause tried. 

MUes O'ReiUy shewed cause, and filed his own affidavit 
as attorney for the demandant, made on the 12th of June^ 
1856, stating that the first communication he had with 
any one acting on the part of the tenant was a verbal one 
during the Hamilton assizes with Mr. Irving, who wished for 
farther time to plead in this and several other similar 
cases for dower in favor of demandant : that the said Ir- 
ving at the same time stated that the time for pleading had 
expired in some or the greater part of the said actions be- 
fore his clients brought him the declarations to plead to : 
that he, deponent, at once consented to allow such further 
time as was asked for and desired, no specific time or 
number of days being asked for or suggested, the only stip- 
ulation being that the tenants in the said actions respec- 
tively should be ready or consent to go to trial at the then ^ 
next assizes for the County of Waterloo, provided he, de- 
ponent, should desire to go to trial at said assizes : that 
Bubsequently, about the 16th or 17th of May last, Mr. 
Ball enquired of him whether or not he intended to go to 
trial at the said assizes in the said dower suits : that he 
then informed the said Mr. BaU it was his intention to take 
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down one or more of the said salts to trial at the said as- 
sizes, but he could not say how many or which of them : 
that at no time was he asked to undertake or become 
bound in any way to go to trial at the said assizes, or at 
any particular time, in the said actions or any of them, 
nor did he ever undertake so to do, nor did he believe he 
would hare consented to give such undertaking if asked, 
as it was not usual for one granting an indulgence to the 
opposite party to impose on himself conditions intended for 
the benefit of such party : that the pleas pleaded in this 
and the other actions were, first : ** Ne unques seitie qtu 
dower ;" second, *' Ne unques accouple ;" thirdly, the Statute 
of Limitations ; and fourthly, denying that dower was de- 
manded of the tenants one month before action brought. 
He further stated that the second and third of the pleas 
in each and all of the suits concluded with a yerification, 
and required special replications : that no replication had 
as yet been delivered or filed, and no issue had been join- 
ed in any of the said suits, nor had any notice been given 
in any of them. 

Richards, J. — As a general rule, courts do not favor 
judgments as in case of a nonsuit. In the case of Harle v. 
Wilson (8 Dowl. 660), Parke, Baron, observed that he was 
not disposed to give any facility to motions for this judg- 
ment, "which are very often more mischievous than other- 
wise." It was strongly urged by Mr. Irving in argument 
that by the understanding between the attomies on both 
sides these cases were to go down to trial at the last assizes 
for Waterloo, and therefore judgment ought to be given for 
defendant, or at aU events the rules should only be dis- 
charged on entering into the peremptory undertaking and 
on payment of costs. I am never very willing to interfere 
with the legal rights of parties, as they are presented by 
the proceedings in the cause, on the mere understandings 
between professional gentlemen, unless the facts are clear- 
ly admitted on both sides. These understandings should 
be either reduced to writing, or be so clearly admitted on 
both sides that no disputes can arise as to what was really 
intended. 
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I am not aware that judgment as in case of a nonsmt 
lias been granted in any case for not going down to trial 
pnisnant to a constmctive notice. In this case no formal 
notice of triaFwas given, and the arrangement was in fact 
one arising out of an indulgence granted to the tenant, on 
an undertaking to go to trial if the demandant wished. It 
therefore appears to me that the tenant must fail on this 
ground. 

It, however, clearly appears that issues were not joined 
on two of the pleas which conclude with verifications, and 
which required rejoinders, not merely similiters, to complete 
the issues. Wilkes v. Wilkins (1 P. B. 90) is an express 
authority on this point. The rule must therefore be dis- 
charged, with costs. 



Caspab v. McDonald. 

Judgment a$ in ca$e of noniuiU 

IHiere a role ifin for judgment as in case of nonsnit had been discharged 
on the peremptory undertaking, and on payment of oosts, and the plain- 
tiff had not paid such costs, but explained satisfactorily the neglect to go 
to ttial in pursuance of his undertaking, the court, under these drcum- 
stanees. refused to make absolute the rule fof judgment, the defendant 
paying aU costs and entering into a new undertaking. 

(Tracticb Goukt, E. T., 18 Vic] 

McMiehael moved to discharge the rule to discharge the 
rule Nui for judgment as in case of a nonsuit, and to make 
the rule for entering judgment as in case of a nonsuit 
absolute, plaintiff not having paid the costs of discharging 
the rale, and not having gone down to trial pursuant to his 
peremptory undertaking. 

CarroU shewed cause, and filed an affidavit of the plain- 
tiff's attorney, stating his anxiety to have gone to trial at 
the last assizes, and that the record was entered and made 
a remanet : that defendant's attorney was unwilling to go 
on with the suit at the last assizes in consequence of the 
non-payment of the costs, and the irregular service of the 
notice of trial; that the omission to pay the costs arose 
from inadvertence on his part, as he supposed the defend- 
ant's attorney would have made them up and called for 
them, and he stated that he was now willing to pay the 
eosts. 
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Bicm^Bps, J.— I thmk a plaintiff ma^ ooxoe in at amy* 
time before rule absolute for judgment in case of nonsuit^ 
and get rdief on shewing sufficient cause. I went soms-^ 
what at length into the subject in Collman et al. v. Bvowa 
(1 P. B. 888)9 and referred to some recent EngUsh caafi» 
on the subject. I think, in the view the courts take of 
these applications — ^not generally favoring them, and 
granting relief when they are satisfied the plaintiff's not- 
bringing his cause on for trial does not arise from any 
wish to harass the defendant — I should discharge the 
rule. But this can only be done on plaintiff's entering 
into a fresh undetrtaking to try his cause at the next, 
assizes, and on payment of the costs payable under the 
former rule discharging the rule Nisi for judgment as in 
case of nonsuit, and the costs of this rule, and undertaking, 
in the event of his finally succeeding in the cause, not to 
charge the costs arising from entering the cause for trial 
at the last assizes where it was made a remanet.' 



Card v. Lount. 

The new tari£f of ooeis established by the Courts of Qaeen's Bench and 
Common Pleas does not extend to the county courts. 

[CHiUCBSBS.] 

The Master required information respecting the taxation 
of costs, an appeal having been made from the taxation in 
the county of Hastings, where costs were taxed upon the 
scale of the superior courts, because it was supposed the 
county court tariff had been done away with by the wordfl. 
of the 18th section of 19 Vic. ch. 90. 

BuBNS, J. — I cannot imagine how it could be supposed 
the tariff of fees of the Courts of Queen's Bench and Com- 
mon Pleas could govern in the county courts. The 18th 
section of 19 Vic. ch. 90, says: ** Until otherwise ordered by 
rule of court, made in pursuance of the ' Common Law 
Procedure Act, 1856,' the costs of writs issued under the 
authority of this Act, and of all other proceedings under the 
same, shall be and remain, as nearly as the nature thereof 
will aUow, the same as heretofore, but in no case greater 
than those already established." Whether these words 
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mi^t be eonBtraed impliedly to give power to the judges 
of the superior courts to make a tariff of fees for the 
county courts, is not the question ; but the question now is 
whether the tariff they have made for the superior courts 
is in force in the county courts considering that the 
county courts have no tariff of costs. The Common Law 
Procedure Act nowhere gives the judges of the superior 
courts power to make a tariff of fees for the county courts. 
It is under the 818th section of that Act that the judges 
have power to make a tariff of costs for the courts of 
Queen's Bench and Common Pleas, but that section is not 
introduced into the County Courts Act along with the 
other sections enumerated in the second section of the 
County Courts Act. The 19th section of the County 
Courts Act makes the practice and proceedings of the su- 
perior courts to be the practice of the county courts in all 
cases not expressly provided for by law, and under that 
section the rules adopted by the judges for the superior 
courts must govern the practice in the county courts. It 
is obvious, however, that this section cannot be strained to 
iatroduce a tariff of costs ; while the judges of the superior 
courts were careful to say, in the 170th rule, that the sche- 
dule of costs marked B. to the rules annexed should be 
the tables of costs in all civil actions in the courts of Queen's 
Bench and Common Pleas. There really, however, ap- 
pears no difficulty about the matter, when we look at the 
words of the 18th section of the County Courts Act. This 
says that the costs of the county court shall be and remain, 
as nearly as the nature thereof will allow, the same as 
heretofore, but in no case greater than those already es^ 
tablished. The 76th section of 8 Vic. ch. 18 enacts that 
the costs in the schedule subjoined to that Act shall be the 
fees to be demanded and received. That section is not re- 
pealed by the new Act, but it continues in force, and as it 
appears to me must govern wherever it can. If the judges, 
by virtue of the 18th section of the County Court Act, 
could be said impliedly to have authority to make a tariff 
of fees for those courts, yet it is dear they would have no 
authority to exceed the sums provided for in the tariff an- 
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nexed to 8 Vio. ch. 18. How it is possible then to constme 
the words of the 18th section to mean that the rule of the 
judges. No. 170, whioh establishes the tariff of fees for the 
superior eourts, ean have the effect of estaUishing a tariff 
for the county courts, I cannot imagine ; for if it be so, tJaen 
the act of the judges must have the effect of repealing the 
76th section of 8 Vie. ch. 18, but that was in force when 
the rules of the judges were made, and the last Act says 
&at the costs shall in no case be greater than already es- 
tablished. . 

It is quite a mistake to suppose that there is no tariff in 
force for the county courts irrespective of the tariff of costs 
established for the superior courts ; and it is equally a mis- 
take to suppose that the Common Law Procedure Act gave 
the judges power to make a tariff of fees for the county 
courts. The meaning of the 18th section of the County 
Courts Act is very obscure as to any, and if any what, 
power the judges may have with regard to regulating 
county court costs ; but it is very clear to me that what 
has been done in respect to the costs of the superior courts 
eannot, by reason of anything the legislature has said in the 
County Courts' Act, be considered as the rule for regulat- 
ing the costs of county courts. Of course there may be a 
difficulty in taxing the costs of various proceedings which 
may be carried on in the county courts analogous to those 
in the superior courts, but that difficulty I cannot help« 
It will not relax the proper construction of the Act, for if it 
should, then a grievance would be introduced of greater 
magnitude. 



Be McInttrb, one &o. 

An hiiamsy hat no pri^ege from urrest on attachment for oontempt of 

court. 

[CBAVBfeBS.] 

An order had been made that the attorney should pay 
over certain monies to his clients, which not being done, a 
rule nm for an attachment was issued during the last term, 
and on Saturday the 9th of February the rule was made 
absolute. An attachment was immediately issued, and 
thereupon, before the attorney left Osgoode Hall, he was 
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axresiecL It was stated that ha was at Osgoode Hall at- 
tending to business in several pending suits ; and he made 
this application to be discharged, on the gronnd that he 
was privileged from arrest while so attending at Osgoode 
Hall. 

QarroVL shewed caose. 

BuBNs, J. — ^Privilege is of two kinds — ^permanent and 
temporary. As an attorney, he is privileged from being 
arrested and held to bail in an ordinary suit, and when 
arrested would be discharged upon entering a common ap- 
pearance. The reason of this privilege is founded on the 
f^ssumption that he is always in court attending to his 
clients' business. The privilege does not apply when pro- 
cess of attachment is ordered by the court against an at- 
torney, for it would be inconsistent with the power of the 
court to punish by attachment, if at the same time there 
existed a privilege against being arrested. It is quite clear 
the attorney is not entitled to a general privilege ; and the 
question then is, whether there be any temporary privilege 
while he was at Osgoode Hall, supposing him to be there 
attending to his clients' business. These clients, to whom 
he has been ordered to pay monies collected, had at one 
time the same right to exact his services in their business 
as others had, and I do not see that he was relieved from 
that obligation because they have asked the court to pun- 
ish him for disobeying the order of the court ; and for that 
reason, any argument founded on the privilege being so 
founded on the rights of suitors fails. The attachment, 
it is true, partakes of the nature of civil process, so far as 
allowing the person attached to put in bail to answer ; but 
it partakes of a criminal nature in this, that if the answers 
be unsatisfaetory the contempt which has not been purged 
remains, and the person attached must remain in 
custody at the pleasure of the court, or be de- 
livered by due course of law. The attachment issues by 
reason of the contempt haiHjig been committed ; and the 
question is, whether any temporary privilege exists against 
an arrest being.made upon the writ. 

In the ocdinary case before mentioned, the privilege ex* 
ists, because it is assumed that the attorney is always Jn_ jqIc 
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court ; but if a temporary privilege exists, it is upon the 
Assumption that the person has gone to court on some 
business, and has a right to return home before being ar- 
rested. To make both these assumptions in an attorney's 
favor, where his attendance is upon the same court, 
and against the process of the court, for a contempt 
of the court, does not appear to me to be consistent. I 
think he has no personal privilege as against an attach- 
ment ordered against him for a contempt. So far as re- 
spects the infringement of the franchise of the court itself, 
by an arrest being made within its precincts, that belongs 
to the court, and the arrest would be good. — See Eirkpat- 
rick V. Kelly (3 Doug. 80). The fact of the court having 
ordered an attachment for a contempt of court, shews that 
it was not intended to claim a right exempting the person 
from being arrested. This power, in my opinion, overrules 
any privilege which the attorney can claim in favor of his 
person, and therefore I must decline to discharge him. 



BOWEN V. SaMIS XT AL. 
Award — Finality. 
An award respeotmg differences between plaintiff and defendants as to the 
diverBion of a water-ooorse by defendants, directed that defendants should 
turn the stream so that plaintiff should have the same nse of the water 
as he formerly had for the period of Ave years from the date of the 
award, and that plaintiff shoold pay defendants 5s. a year daring that 
period. 
Held uncertain, and not final or oonolusiYe. 

[Ohambbbs.] 

In Trinity Term, 19 Vic, J. D. Armowr obtained a rule 
nisi to set aside an award made between the above parties, 
which was enlarged by consent to be heard in Chambers. 
The grounds of the application are fully set forth in the 
judgment. 

BtTBKs, J. — The objections made against the validity of 
the award are — 1st. That the award does not decide the 
suit, nor right for which the action was brought; nor does 
it dispose of the suit. — 2nd. That it does not decide whether 
or not the plainti£f was entitled to the use of the stream 
mentioned in the award. — 8rd. That it does not decide 
whether the defendants had or had not a right to divert 
the stream.— 4th. That it does not shew for what the sum 
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of fiye shiUingB per annmn, directed to be paid by tbe 
plaintiff to the defendants, was to be paid, or why the same 
was ordered to be paid. — 6th. That it only pats an end to 
the differences between the parties (if it does at all) for the 
period of five years. — 6th. That it is not certain, and is 
not final and conclnsive between the parties, and does jiot 
finally dispose of the matters in difference. 

With regard to the first objection, it does not appear by 
the snbmission that there was any soit to be determined or 
decided upon in particular. None is recited or mentioned. 

The reference is by bond, the condition of which is a 
general reference. Before the condition, it is recited that 
differences and disputes had arisen between the parties 
respecting a certain stream of water or water-course 
running on lots numbers 82 and 88 in the 8rd concession 
of the township of Clarke, and the diverting the same by 
the defendants, whereby the cattle of the plaintiff were 
prevented from enjoying the use of the same. The afBdavit 
of the plaintiff, on the application to set the award aside, 
states that a summons was sued out by him against the 
defendant in respect of such matters; but before any 
pleadings, the matters were referred. What the plaintiff 
might have alleged as an injury, of course I can only 
conjecture firom the affidavit, and from what is recited in 
the submission and what is stated in the award. There is 
nothing upon which to found an enquiry whether the suit 
was or was not disposed of. 

All the other objections turn upon the award, which says 
that the defendants ''shall turn the stream so that the 
plaintiff shall have the same use of the water as formerly 
he had, for the period of five years from the date hereof ; 
and the plaintiff shall pay or cause to be paid to the 
defendants, or either of them, or either of their heirs, 
&c., the sum of 6s. per annum, on the 6th of August in 
each year during that period." The affidavits filed on the 
part of the plaintiff state that the stream in question has 
flowed to the plaintiffs land, just touching it, and then 
crossing the road and going back to the defendant's land, 
for upwards of twenty years, and that the plaintiff used 
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the water for his cattle; and it is said such eTidence was 
given before the arbitrators. 

In opposition to the application the arbitrators have 
sworn that the plaintiff did not satisfactorily shew that he 
was entitled to the use of the water of the stream in dispate, 
or that the water ran upon the plaintiff's land, except in 
cases of flood. Affidavits shewing the facts upon which 
the arbitrators based their award are not allowable, unless 
for the purpose of attacking the award on the ground of 
corruption of the arbitrators, or that they have taken 
matters into consideration which they should not have 
done, not being referred; or have omitted to award upon 
matters which were referred and brought to their notice. 
Suppose it to be quite true that the plaintiff did not 
enjoy the use of the water of the stream except at floods, 
still that was a right which he had, and could not be 
deprived of unless by his own consent. I do not see upon 
what principle the arbitrators could imagine that they had 
a right to oblige the defendants to restore the plaintiff's 
right to the use of the flood water for a period of five years, 
and make the plaintiff pay the defendants 5s. a year for it, 
if the 5s. a year was awarded for that purpose. 

Taking the award, however, upon the face of it, it is 
clearly bad. It is manifest that it is not final, for after the 
expiration of the five years the parties would be in a worse 
situation than they now are. The award admits thai 
formerly the plaintiff had some use of the stream, for the 
defendants are ordered to turn it as he formerly used it, and 
to do so for the space of five years. 

If the plaintiff accepts this award, and pays the 58. a 
year for the five years, he would do a great deal to destroy 
any right he might after that period set up to the use of 
the water. Why the arbitrators should have disposed of 
the matters between the parties for five years, leaving them 
at the end of that time in a worse situation than now, is 
difficult to understand. The award must be set aside. 

Bule absolute. ^ 
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BeIV T. TbB PkTBBBOBOIIOH llfD CoBOIRM lUlLWAT Co. 

!Ri6 diseoTwy of ireeh evideuoe U no snfficieiit grotmd for setting aside an 
awitd, nnlees it be shewn satisfaetoiily irlu it mm not belpire obtaii^. 

rPsAoncB CeTzsVt] 

In Mwoh, 1866, the plamtiff comuidneed two Mtions 
against the defendants, one in treepase to his land for build* 
ing the railway across it, and the seoond for so eonsianLcting 
the milway as to make a breach in his miU-dam, and there* 
by cause him an injury. In the action of trespass the 
parties pleaded to issue, and in the other the writ was 
merely sued out and served. On the 16th of June, 1855, 
both of these causes of action were referred to arUiration, 
and also all other matters between the parties, except a 
certain action of ejectment biought by the plaintiff against 
the defendants. On the 14th of July, 1855, the arbitrators 
made an award, and tiiereby awarded that the defendants 
should -pAj the plaintiff £16 18s. 4d. for damages in respect 
of the action of trespass ; and in respect of the other mat-' 
ters in difference, they found that the defendants did agree 
with the plaintiff to make and maintain an embankment 
£Eom the waste way of the plaintiff's dam, and along the 
line of the railway, so as to enable the plaintiff to raise the 
water in his mill-pond two feet higher than he could before 
the railway was constructed across his land, and they 
swarded that the defendants should pay the. plaintiff the 
0am of ;£88 6s. 8d. for the damage occasioned to the plain- 
tiffin consequence of the breaking away of the embankment. 

The defendants now zooved to set aside the award, on 
the ground of discovering important evidence since the 
award was made^ 

The evidence since discovered was as foUows: — ^In 1858 
a person was employed by the defendants to purchase the 
right of way for the railway from the proprietors of the 
lands through which the railway would pass; and on the 
16th of , May, 1858, ihe plaintiff signed a paper as follows: 
** 1 hereby agree to sell the said Company the right of way 
across my lot, being part of lot No. ^ in the 8rd coneesstooa 
id fiamitton, for the price at £15, iikchiding all damages 
provided I am not prevented from raising tix^ water on my 
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pond two feet above the present working level; and also, 
that a switch is bnilt on said road on lot No. 9 in the 4ih 
eoncession of Hamilton/' 

Endorsed on this paper, dated 28rd of September, 1858, 
was a receipt for £7 10s., part of the £16. It was sworn 
that this document was not produced to the arbitrators, 
and had only been found since the award was made. It 
was farther sworn to that this paper was mislaid before the 
arbitration, and could not, after a diligent search, be 
found, and had been found since among papers not con- 
nected with this matter. 

One of the arbitrators swore that if he had seen the 
document before he consented to the award, it would have 
made a very material difference in his mind as to the con- 
elusion he would arrive at. 

In opposition to the application, the other two arbitrators 
swore that had they seen the document, it would not, in 
their estimation, have made any difference in their minds 
as to what should have been awarded to the plaintiff. 

BuENS, J. — ^This is a novel application. The cases I 
have been referred to on the subject of the discovery of 
fresh evidence, where the court has interposed, are cases 
chiefly after verdict. What Lord Hardwicke said with re- 
spect to awards, is this — '' I will not say that in no case 
whatever new matter discovered after the award will not 
affect it, but I do not know any case where it has been 
allowed. An award differs from a decree in this respect — 
a decree is compulsory. The parties cannot bring their 
cause on, or delay it as they please, before a court; but an 
award is the judgment of judges of the parties' own choos- 
ing; and they need not submit, till fully approved of 
the merits of their case; and if they do, it is their own 
fault." (a.) 

In the present case the arbitrators were not obliged to 
make their award by the day named, for authority is given 
to extend the time; and in fact they did extend it. It is 
strange that the arbitrators were not asked to delay the 
final award until the document should be found, for I infer 

(a) Vide note to Heming T. Bwinnerton, 1 Coop. 0. 0. 418. 
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from the affidaTits ttu^ those in charge of the Gompaay's 
interests before the arbitrators knew of its existenoe 
before the award. The arbitrators would surely haye 
granted time for the purpose of searching for it. Suppose, 
however, that I am not correct in supposing that the docu- 
ment was so known to exist before the award made, then 
it is purely a case of the discoyery of a document after the 
award made. Eardley v. Otley (2 Chit. Bep. 42) does not 
support the present application, because more was required 
than merely stating the discoyery of fresh eyidence. It 
should be shown that there was some surprise, and that 
the eyidence was such as reasonable diligence could haye 
obtained. In this case it is shewn that a person was em- 
ployed to purchase up the rights of way, and that was one 
of the yery points in issue in the action of trespass. Sure- 
ly a yery moderate amount of diligence might haye enabled 
the defendants to haye procured eyidence of the plaintiff's 
assent to the land being taken for the railway, eyen though 
the paper showing his assent had been forgotten and could 
not be found. The price he agreed to sell at was £16, 
and the amount awarded is £16 18b. 4d. YFhether the 
arbitrators took into consideration the £1 lOs. paid on 
the 28rd of September, 1858, does not appear, and I haye 
no means of ascertaining. I suppose, howeyer, they did 
not do so. If they did not, it was a moral fraud in the 
plaintiff to conceal that fact from tbem ; but I could not 
on that account set aside the award, for the fact of the 
plaintiff haying receiyed the money was equaUy well known 
on the other side, and the parties haye left all matters to 
judges of their own choosing, with power to extend the 
time for making an award from time to time, to enable 
eyery matter to be submitted to the consideration of the 
arbitrators. How can I tell but that the knowledge of in- 
formation discoyered after an award made may not pur- 
posely haye been withheld, if the mere discoyery were a suf- 
ficient ground to set aside an award ? « 

In Smith y. Sainsbery (9 Bing. 81), it was discoyered 
after an award made that one of tiie parties examined had 
been a convicted felon. The court did not allow that to 

11 yOL. II. C^r\r\c^\o 
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be snffietent gromad for setting aaicto ttie owavi« In PH* 
mare r. Hood (B Dowl. 21), the court woidd net ud^rfexe 
ftgftuist an ftwftrd where it was shown that the arhitmiorB 
had been imposed upon by a false statement of the witness. 
The ntle mnst be discharged. 

Bnle discharged. 



In the matteb of Abbitbation betwben Thomas T. Y. 
Smith and Geobge W. Bannet. 

Award — Conflicting affidavits — JUfertnce back. 

Where on one side a rule nisi had been obtained for an attachment for non- 
performance of an award, and on the other a role nisi to set the award 
aaide, and the affidavits were conflicting as to whether ^ 



question had been decided by the arbitrators, and as to alleged mistake 
in calculation, the court, under the 88th section of the O. L. P. A., refer- 
red back the matters in dispute, discharging the rule for attaohmeut 
without costs. 

[PiucncB CouBT, M. T, 1866.] 

The parties, by an agreement under seal, bearing date 
the 27th day of May, 1866, agreed that aU-maUers m dii- 
pute between them should be decided by the award of 
Bobert L. Innes, George Neilson, and Thomas Eyre, 
Esquires, whose award shall be final if made within thirty 
days, or such farther time as the said arbitrators should in 
writing appoint ; the submission to be made a rule of Her 
Majesty's Court of Queen's Bench at Toronto, the parties 
and their witnesses to be examined under oath before the 
said arbitrators ; and the parties mutually agreed to per- 
form and fulfil the award. 

On the 21st of June the arbitrators made an award of 
and concerning the matters referred to them, in manner 
following : ** We do award that all contracts and agree* 
ments at any time heretofore entered into between the 
said parties be put an end to Sb^d determined, and that aH 
-such contracts and agreements b^mutuaUy delivered up te 
be cancelled, so that neither can hdiTc any action or cause 
of action thereon ; and we do farther award that the said 
George W.Ranney do pay to th« said Thomas TimmisVemoa 
Bmith tiie sum of six hundred and ninety-three pounds and 
ten efhillingB, currency, on demand ; and we do farther 
award that the said Thomas Timmis Vernon Smith shi^ 
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pay to the liboturerg and workmen employed by hhn upon 
that portion of the Mannora road mentioned in a cnrreiift 
memoraitttiim of agreement dated on or abont the 28th day 
of NoTeaoriber, 1855, and made between the parties aforesaid, 
and to all other persons having claims npon him in relation 
thereto, all such smn and snms of money as may be dneto 
them for work done npon that portion of the said road, or 
otherwise, previons to the first day of February now last 
past, and that the said George W. Banney shall not be com- 
pelled to pay any part of snch last mentioned sum or stuns 
of money ; and we do farth^ award that upon payment of 
the said snm of £693 10s. to the said Thomas Timmis Yemon 
Smith by the said George W. Banney, the said Thomas 
Timmis Vernon Smith shall give to the said George W. 
Baimey a receipt in fall of all demands up to the date of 
the said submission. 

In Trinity term last the submission was made a rule of 
court, and a rule was obtained calling upon George W. 
Ramiey to shew cause why an attachment should not be 
issued against him for non-payment of £698 10s. awarded 
to be paid by him to Thomas Timmis Yemon Smith, and 
why he, the said George W. Banney, should not pay the 
costs of that application. 

During the same term a rule was obtained on behalf of 
George W. Banney, calling on Thomas T. Y. Smith to 
shew cause, on the first day of Michaelmas term then next, 
why the award made by the arbitrators in the matter of 
submission between the parties should not be set aside, on 
the ground that the arbitrators had exceeded their powers 
in directing by their award that the contracts and agree- 
ments in the award referred to Tye mutually delivered up to 
be cancelled, or in directing that all contracts and agree- 
ments at any time before the said award entered into be- 
tween the parties thereto be put an end to and determined. 
And because the said award is vague and uncertain as to 
what agreement is r^erred to, when by the said award 
directing that the said Smith sbaO pay the labourers 
and workmen employed by him upon tiiat portion of the 
Marmora road mentioned in ^ certain Memorandum of 
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agreement dated on or aboat the eighth day of November, 
1866 ; or why said award should mot be set aside, because 
it does not express the true meaning or intent of the said 
arbitrators, or the majority of them, and the same was 
executed in its present form through a mistake or misun* 
derstanding of the arbitrators, or a majority of them, as to 
the effect of their award, the said arbitrators or a majority of 
them intending by their said award that the said Smith 
should make good to the said Banney all carts and tools 
given to the said Smith, or some person or persons by him 
authorized to receive the same by the said Banney, for the 
purpose of the said Smith carrying on the work on his con- 
tract referred to in his the said Smith's letter of the 7th 
of March last ; or why the said award should not be set 
aside on account of a mistake or error of the said arbi- 
trators in their mode of calculation of the amount awarded 
to be paid by the said Banney; or why the said award 
should not be set aside, on the ground of the arbitrators 
having exceeded their powers in ordering that all contracts 
and agreements entered into between the parties to the 
submission in the above matter up to the time of their 
award be put an end to and determined, and that all such 
contracts be mutually delivered up to be cancelled, so that 
neither of the said parties can have any action or cause of 
action thereon ; and, in the meantime, that all proceedings 
on the motion for an attachment against the said Banney 
for the non-payment of the said award be stayed. 

The roles taken out by the parties respectively were 
argued at the same time before McLean^ J., in the I^actice 
Court during the last term. By the affidavits and papers 
filed it appeared that Banney had a contract with the 
county of Hastings for the making of a gravel road from 
the village of Sterling to the village of Marmora, to be com- 
pleted according to certain plans and specifications, on or 
before the first day of April, 1867, at certain rates specified 
in the contract. That contract bore date the 19th day of 
January, 1866. On the 20th of November, 1866, a con- 
tract under seal was entered into between Banney and Smith, 
the parties interested in the award, by which Smith agreed 
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to make that portion of the Marmora road lying between 
two points of the road which had been completed by Banney, 
the part to be made being particularly stated (supposed to 
be about four miles), to be made according to the terms of 
Banney's original contract with the county council, and to 
be completed by the 1st of September, 1856. Banney's 
original contract contained a clause that in case of any dif- 
ferences arising respecting it they should be referred to 
arbitration, and the mode of choosing the arbitrators was 
Btipolated. Under the sub-contract Smith went on with 
the work, and continued it till January following, when it 
was abandoned by him, and it was subsequently taken by 
Bamiey into his own hands ; and the matters connected 
with the contract being unsettled. Smith, considering the 
terms of the original contract as to arbitration to apply to 
his sub-contract, on the 7th of March gave notice to Ban- 
ney, calling upon him to appoint an arbitrator/and stating 
that Thomas Eyre of Cobourg, Esq., had been chosen by 
him, Smith, as an arbitrator on his behalf ; and the notice 
professed to be in accordance with the terms of the arbi- 
tration clause of the agreement, and required Banney to 
give notice of the appointment of an arbitrator on his be- 
half, so that the arbitrators chosen, and such third person 
as they should appoint, should '' immediately proceed with 
the consideration of all existing matters in dispute arising 
out of ike said contract or agreement.*' 

On the 27th of May the agreement to refer to arbitrators 
named oil matters in dispute between them was duly executed. 
From the tenor of the notice given by Smith, and from all 
the papers filed, the matters in dispute referred were those 
arising out of the said contract or agreement, though the 
terms of the submission were sufficiently comprehensive to 
embrace any other matters in dispute between them, if 
there Were any such. 

McLbak, J. — ^Looking at the contract as the foundation 
of the reference, I have been rather surprised to find from 
the affidavits filed that the arbitrators set aside the contract 
altogether, as not binding on the parties, and proceeded to 
award as if the work done by Smith had in fact been 
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i^mried on as a joint undertaking by him and Bann^, in 
whioh ^aoh was to share an eqnal portion of loss. This 
does not seem to be complained of by Banney; and I may 
therefore assume that he aequiesoes in thai mode of 
decision as to the matters in difference, and that his 
objections are confined to an alleged misealculation and 
mistake in making up the amount awarded, and that the 
award does not in fact cGurry out the intentions of the 
arbitrators, and is not final between the parties as io the 
matters in difference referred. 

As to the mistake alleged, it is sworn by Banney that on 
the work done by Smith he paid for Smith a sum of £439, 
and that that sum was included in the amount of £1,008 
given in by Smith, or allowed to him as his ezpwditnre on 
the work, but that the arbitrators added the two sums to- 
gether, and thereby made the cost of the work £1,4B7, from 
which they deducted the value of the road, £800, and 
thereby made the loss to be divided £687; that, taking 
Smith's expenditure at £1,008, they deducted therefrom 
one-half the loss, £318, and thus arrived at the sum of 
£690 as due by Banney to Smith, exclusive of costs, on the 
principle adopted by them that each should bear an eqaal 
portion of the expenditure and loss. If the. sum of £1>008 
did include the £429 paid for Smith by Banney, and did in 
fact cover the whole cost of the work, then by deducting 
the latter sum from the former Smith's payment will 
appear to have been £579 against Banney's £429, shewing 
a difference of £150 only in favor of Smith. Then if the 
road was worth £800, as each must bear one-half of the 
expense of its construction, so each would be entitled to 
one-half its value, or £400, and that would make the sum 
due to Smith on the work £550. Against this sum Banney 
contended that he was entitled to set off his account for 
carts and harness, and implements of various kinds, which 
Smith received to enable him to carry on his contract, and 
which have never been returned or accounted for. Two of 
the arbitrators have certified and sworn that it was intended 
that the value of the carts and implements not returned 
should be allowed to Banney, and to be deducted from any 
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amount to which Smith was entitled ; while the third tfbi- 
traior sweatfs that the carta, Sec., were considered bj the 
arbitrators, and that thongfa nothing is said in the award 
r«ip6cting them, the omission arose from their being con^ 
sidered as only an equivalent for certain shanties and for 
other tools which Smith had fmmished^ of which Banney 
was to have the benefit. One thins; is qnite certain — ^that 
if the value ot the carts and implements formed one of the 
matters in dispute between the parties, and it was intended 
to allow Banney the benefit of them, there is nothing on the 
face of the award to shew that such a matter of dispute was 
adjudicated upon and terminated,' or to cariy out the 
intention of the arbitrators; so that, for aUght that appears, 
it is still open as a matter of dispute between the parties, 
though actually brought by them before the arbitrators. 
When affidavits are conflicting it is quite impossible for a 
court to take the responsibility of deciding which is right; 
but from the affidavits of two of the arbitrators, and from 
tiie affidavits and statement of Banney, it appears to me 
that injustice would take place if Banney were compelled 
to pay the whole amount awarded, leaving the value of the 
carts, Slo.j which was a question before the arbitrators, 
unsettled. The alleged mistake also in computing the 
amount to be awarded, seems to call for further considera- 
tion of the matters in dispute by the arbitrators. 

If the gross sum has been correc^Jy ascertained, very little 
oonsideration will be necessary on that point, and all that 
will be necessary will be to ascertain the amount to be 
deducted from it on account of the carts and implements 
furnished by Banney to Smith; and if that amount has 
been allowed to lianiiey in some other way, a statement to 
that effect in the award will put an end to all controversy 
between the paarties. The 88th section of the Common Law 
PAeedure Act authorizes an award to be remitted to arbi- 
trators for reconsideration; and as the affidavits are con- 
flicting in reference to the points adverted to, I think the 
better course in this case is to refer it back to tiie same 
arbilaratovB, with a view to a final adjustment of all matters 
in difiFecence beween the parties. 
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The arbitrators owe it to themselyes and to the parties 
to make a decision which shall be final, and I cannot allow 
myself to doubt that they will do so, when made aware of 
what is defective in their former award. An order will, 
therefore, be made, referring back to them for reconsidera- 
tion and re-determination of the matters in controversy. 

This decision, of coarse, pats an end to the application 
for an attachment for not performing the award ; and the 
rale obtained mast be discharged, bat, ander the circum- 
stances, without costs. 

In be Buffalo and Lake Hubon Railwat Company 

• 

AND THE GbEAT WeSTEBN BaILWAT C<»CPANY. 

Buffalo and Lake Hunm R, W. Co.—Inteneetion with O. W. B.. W, Co.— 
Appointment of arbitrators — Evidence of disagreement. 

On an application of the Buffalo and Lake Huron Railway Company, nnder 
14 A 15 Vic. oh. 51, sec. 15, Bnbsec. 9, for the appointment of arbitraton 
to arrange for their intersection with the Great Western Bailway Cbmpanj, 
it appeared that in 1864 a negotiation was entered into between the 
Buffalo,Brantford, and Goderich Bailway Company (former owners of the 
applicants' line) and the Great Western Bailway Company, npon the same 
question ; bat no agreement was then made, as the latter Company wished 
Uie crossing to be under their road, which the former would not accede to. 
Bnbsequentiy the Buffalo and Lake Huron Bailway Company wrote to tiie 
Great Western Bailway Company, requesting that a time of meeting might 
be appointed to settle the matter, and receiyed an answer refusing to enter 
into any discussion on the point until the adjustment of certain claims 
by the latter Company against the Buffalo, Brantford, and Goderich 
Bailway Company. 

Held, that such refusal was unauthorised, and that a disagreement between 
tiie companies as to the point or manner of crossing sufficiently appeared 
to warrant the appointment of arbitrators under the statute. 

Held also, that it was not necessary, before claiming a crossing, that the 
name of the Great Western lAdlway Company should be inserted in the ' 
plan and book of reference filed by the applicants, as the owners of land 
to be taken for such crossing, or to tender compensation, for no land was 
required to be taken, but only an easement. 

[Chambbbs, August, 1866.] 

Application was made to Robinson, C. J., and a summons 
was granted on the 7th August, instant, calling on the Great 
Western Bailway Company to shew cause before the presid- 
ing judge in Chambers, on the first day after the service 
thereof, why the Buffalo and Lake Huron Bailway Company 
should not have leave to intersect and cross with their line 
of railway the line of railway of the said Great Western Bail- 
way Company , upon their lands at or near the village of Paris, 
and to erect and have all necessary conveniences and facili- 
ties for the purpose of such intersection and crossing, and 
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why arbitrators should not be appointed by such presiding 
judge to determine the point and manner of sncb intersection 
and crossing, and the amount of compensation (if any) to be 
made therefor to the said Great Western Bailway Company^ 
pursuant to the statutes in such case made and provided, 
and on grounds disclosed in affidavits and papers filed. 
The facts are stated in the judgment. 
McLean, J. — The affidavit on which the summons was 
issued is made by B. H. Barlow, Esq., the managing direc- 
tor of the Buffalo and Lake Huron Bailway Company, and 
sets forth that he, on behalf of that Company, on the 28th 
day of June last took possession of the railway and property 
theretofore belonging to the Buffalo, Brantford, and Goderich 
Railway Company, iji pursuance of the act of incorporation 
of the Company for which he was acting. That the railway 
of the Buffalo and Lake Huron Bailway Company had been 
laid and imperfectly completed from Fort Erie to Paris, up 
to the track of the Great Western Bailway, and tHat it was 
partly laid and ready to be used for the transit of locomo- 
tives and cars between Paris and Stratford, the track on 
both sides of the Great Western Bailway running up to the 
line of that railway being completed; and that it was there- 
fore necessary for the Buffalo and Lake Huron Bailway 
Company, in completing their railway from Buffalo to 
Goderich, to cross the railway of the Great Western Bail- 
way Company at Paris; that being ready and anxious at 
once to make such crossing or intersection in the manner 
most convenient for both companies, a letter was written 
on the 26th day of July last to Mr. Brydges, managing 
director of the Great Western Bailway Company, to which 
an answer was received by mail on the 2nd day of August 
instant. Copies of these letters were attached to the affi- 
davit, and as the former must be regarded as the demand 
for a crossing, and the latter as a refusal, they are given 
at length. The letter of Mr. Barlow was as follows: — 
*' Buffalo and Laks Huron Bailway, 
" Brantfordy Canada West, 26th July, 1866. 
'' C. J. Bbtdoes, Esq., Managing Director of the Great 
Western Bailway. 
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'' Dbar Sib, — The Bnfiblo and Lake Huron Railway 
(late Bofblo, Brantford, and Goderich) is intended, as yon 
are aware, to cross the Great Western Bailway a few yards 
to the westward of your Paris station. The time has now 
arrived when it is necessary to put in the crossings, and I 
shall feel obliged foy your instructing your engineer to name 
a time when I can meet him at the Paris station to arrange 
for the work being executed in a manner most convenient 
to the Great Western Bailway. 

^ " Yours truly, 

" R. H. Barlow, 
*' Managing Director.^' 
" Hamilton, Canada West." 
The reply to that letter was as follows : — 

" Great Western Railway, ) 

Managing Director's Oppicb. J 
" HamiUony C. W., Ut August, 1866. 
" Dear Sir, — I brought your letter of the 26th ult. under 
the consideration of the Directors of the Company at their 
last meeting, and I was instructed to inform you that they 
will feel themselves obliged to refrain from entering into any 
discussion in regard to a junction between your Company's 
line and that of this Company until the balance due in re- 
spect to the traffic which passed between the two lines previ- 
ously is adjusted. The Directors of this Company consider 
that that matter should not be allowed to remain open; and 
as soon as it is disposed of they will be glad to take the sub- 
ject of your letter into consideration. I may at the same 
time remind you that your line at Paris is now laid on the 
Company's ground, and is laid there solely upon sufferance. 
" I am, dear sir, 

" Yours truly, 

"C. J. Brydgeb, 

" Managing Director.^* 
" Captain Barlow, 
** Managing Director Buffalo & 
*' L. H. R. Co., Brantford." 
On the return of the summons, the time for answering it 
was enlarged till the 20th inst. On that day Gwynne, Q. C, 
shewed cause, and filed two affidavits. He urged that the 
Buffalo and Lake Huron Railway Company were not in a 
position to insist upon an arbitration under the statute in 
reference to the proposed crossing; that in the book of refer- 
ence and plan filed in the office of the Clerk of the Peace for 
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thc^ Goiuiiy of Brant, no paxcel of land whatever is inserted 
as belonging to the Great Western Railway Company over 
which the line of the Buffalo, Brantford» and Goderich Bail- 
way was intended to pass, as required by the statute, though 
the Great. Western BaUway Company had at the time of the 
filing of the said plan and book of reference a deed duly re- 
gistered for the land over which the crossing was desired to 
be made ; that no mode or plan of the intended crossing had 
been stated or shewn to the directors of the Great Western 
Bailway Company, nor the point or place of crossing particu- 
larly indicated, nor any money tendered for the land taken or 
injury to arise from the proposed crossing through the land 
and railway of the Great Western Company at Paris* He 
also objected to the crossing at the Paris station, on account 
of the danger of crossing on a level at that particular point. 

In reply, Mr. Bums contended that under the 16th 
suVseqtion of section 9 of the Bailway Clauses Consolida- 
tion Act, the Buffalo and Lake Huron Bailway Company 
ar^ entitled to cross the Great Western Bailway at any 
point on its rou^e upon the lands of the Great Western 
Bailway Company; and that under that section, as the 
twQ Companies could not agree as to the point or manner 
of crossing, arbitrators might be appointed to decide be- 
tween them in that respect, as well as with respect to the 
amoimt of compensation to be made therefor. 

MoLsAN, J. — The Bailway Clauses Consolidation Act, 14 
& 15 Vic, ch. 61, section 8, provides, that for the purpose 
of making any incorporation of that act with special acts 
thereafter to be passed, it shall be sufficient to enact that 
the clauses of that act, with respect to the matter proposed 
to be incorporated, describing such matter as it is described 
in that act, in the word or words at the head of and introduc- 
tory to the enactment with respect to such matter, shall be 
incorporated with such acts, and thereupon all the clauses 
and provisions of that act with respect to the matter so 
incorporated shall form part thereof, and such acts shall be 
construed as if the substance of such clauses and provisions 
were set forth therein with reference to the matter to which 
such acts shall relate. That act was passed in August, 1861, 

Digitized by VjOOQIC 



92 PRAOTIGB BBPOBTB. 

and in November, 1862, the act to incorporate the BofiUo, 
Brantford, and Goderich Bailway Company was passed (16 
Vic. ch. 45). In the 4th section of the latter act the danses 
to be incorporated with it of the Bailway Clauses Consolida- 
tion Act are specified, and amongst them the 9th section, 
headed ''Powers/' the 15th subsection of which gives 
authority '' to cross, intersect, join and unite the railway" 
(that is, any railway to be made under any special act) 
'' with any other railway at any point on its route, and upon 
the lands of such other railway, with the necessary con- 
veniences for the purposes of such connection; and the 
owners of both railways may unite in forming such intersec- 
tion and grant the facilities therefor: and in case of disa- 
greement upon the amount of compensation to be made 
therefor, or upon the point or manner of such crossing and 
connection, the same shall be determined by arbitrators to 
be appointed by a judge of the Superior Courts in Lower 
Canada or Upper Canada, as the case may be." Under this 
provision of the statute it is quite clear that the Buffalo and 
Lake Huron Bailway Company, now occupying the place 
of the Buffalo, Brantford, and Goderich Bailway Company, 
under the 19th Vie. ch. 21, are entitled to cross, intersect, 
join and unite their railway with the Great Western Bailway 
at any paint on its route, and upon the lands of the Qreat 
Western Railway Compamyy with the necessary conveniences 
for the purposes of the connection. But it is objected that 
the Great Western Bailway Company stand upon the same 
footing as other proprietors of land along the line of the 
Buffalo and Lake Huron Bailway, and that it was necessary 
in the plan and book of reference filed that the lands of the 
Great Western Bailway Company and the name of the Com- 
pany should have been inserted therein, and that before any 
crossing can be claimed the Buffalo and Lake Huron Bail- 
way must tender, as in the case of individuals whose lands 
are to be taken, such amount as may be reasonable by way 
of compensation. On this head it appears to me that, the 
right of crossing the Great Western Bailway at any point 
on its route being provided by the section referred to, there 
was no necessity for the Buffalo and Lake Huron Bailway 
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Ck>tnpaii7 to insert the Great Western Railway Company as 
the owners of any land through which the road was to pass 
in their plan and book of reference. The object of such 
insertion must have been to shew the parcels of land re- 
qnired and intended to be taken for the railway; but the ' 
Buffalo and Lake Huron Bailway, or their predecessors, the 
Bufiialo, Brantford, and Goderich Railway Company, did not 
require any Umd of the Great Western Railway Company. 
The ownership of the crossing required by them was not to 
be changed, nor any land required; all that was necessary 
was an arrangement of the railway track onthe lands of the 
Great Western Company, so as to be able to cross from one 
portion of their own line to the other. For this easement they 
maybe liable to pay something to the Great Western Rail- 
way Company, but not as for land taken for the purposes 
of the Company, because in fact the land is not taken, and 
the Great Western Railway Company will be entitled to pass 
over it, and to hold and enjoy it for the purposes of their 
railway, as fully and e£fectually as they ever have done. 

There is no specific mode pointed out by the statute to 
obtain a crossing. The legislature no doubt considered that 
the right to cross being provided for, no company would re- 
fuse or decline o^ enter into any negotiation with respect to 
such crossing. They foresaw that there might be some dis- 
agreement after such negotiation as to the amount of 
compensation to be made, or upon the point or manner of 
crossing, and they provided a mode of settlement in the 
even# of such disagreement. Then does the refusal of the 
Great Western Railway Company to enter into any negotia- 
tion as to the crossing until certain monies alleged to be 
due by the Buffalo, Brantford, and Goderich Railway Com- 
pany are paid, amount to a disagreement upon the point or 
manner of crossing, so that the matter be referred to arbi- 
tration? The Buffalo and Lake Huron Railway Company, 
through their managing director, represent to the Great 
Western Railway Company that the time has arrived when 
it is necessary to put in the crossings, and they ask that the 
engineer of that Company may be instructed to name a time 
for meeting at the Paris station to arrange for the work being , 
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executed in a manner most convenient to the Great Western 
Railway. To this yery reasonable proposition they receive 
a reply that unless they arrange respecting a sum of money 
alleged to be due by another Company, the Great Western 
Company's directors ^^feel themselves obliged to refrain from 
entering into any discussion in regard to a junction;" or, 
in other words, the Great Western directors say, ** Unless 
you pay the amount we claim from the Buffalo, Brantford, 
and Goderich Railway Company, we will not agree to your 
having any crossing, or enter into any discussion with you 
respecting it.*^ Now nothing can be more clear than that 
the Buffalo, Brantford, and Goderich Company, if still in 
existence, would be entitled to a crossing, and could compel 
the Great Western Company to grant it, whatever the state 
of the accounts between the two companies might be. The 
present Company is certainly not in a worse situation than 
that Company; and I must say that it appears somewhat un- 
reasonable to endeavour by such means to compel payment 
of money for which the Company might not be liable, or for 
which, if liable, there are other and less questionable modes 
of proceeding. It appears by the affidavit of Mr. Brydges 
£Qed on shewing cause, that in 1864 a negotiation was en- 
tered into between the Great Western and Buffalo, Brant- 
ford, and Goderich Companies in reference to the crossing in 
question, and upon that occasion the former Company were 
unwilling to admit of such crossing on the grade of their 
railway, but desired that it should be made to pass under 
it, a proposition to which the latter Company woiAd not 
accede, and no agreement was in consequence entered into 
on the subject. That fact alone would justify this applica- 
tion, but there has been an attempt to renew that negotiation, 
which has been rejected; and I have now no doubt that the 
refusal in this case to discuss the question of a crossing, 
unless a sum of money not claimed on account of that matter 
shall be first paid, taken in connection with the former pro- 
ceedings on the subject, constitutes such a disagreement 
between the two companies on the point or manner of Bueh 
crossing and connection as entitles the parties to relief; and 
I have therefore, on this application of the Buffalo and Lfcke 
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Huron Bailway Company, under the proYisiona of the 
statute, to appoint arbitrators to determine the difiElonIties 
between the parties. They will of eourse decide how the 
croBsingB can best be made, and they may also estimate the 
amount to be paid. Before them any danger which will 
arise from crossing on the same grade as the station of the 
Great Western can properly be urged, but that is a matter 
which I am not called upon to form any opinion upon. It 
would have been more satisfactory no doubt if the parties 
had come to some agreement between themselves, and in 
the words of the statute '* that the owners of both railways 
had united in forming the intersections, and in granting the 
facilities therefor;" but as that has not been done, and there 
is no probability of its being done, I appoint Gasimir S. 
Gzowski, Sandford Fleming, and James Street, civil 
engineers, to decide the questions at issue between them, 
the decision of any two of them to be final. 

Barbow v. Capreol. 

ArreBt — Law of^ between Ut of February and 21«t of Augutt, 1856. 

IfoticHi to Bet aside arrest, on affidaTit made nnder 8 Yio. oh. 48, sec. 44. 
That statute, prescribing the form of affidavit, &c., was continued in force 
by 18 Vie. ch. 85, till the 1st of Jannary, 1856, and thence to the end of the 
next session, and no longer. The session ended on the 1st of July, and 
ch. 85 continued 8 Vic. ch. 48, except the 44th section. The Common Law 
Pzoeednre Act of the same session, which came into force on the 2l6t of 
August, enacted that from the time when it should take e£feot, the 44th 
section of 8 Vic. should be repealed. Held, that this 44th section could 
not be considered as continued by the words used in the 0. L. P. A., 
though no doubt it was so intended, and therefore no arrest could take 
place under it after the Ist of July. 

The aflBtdavit, howeyer, complied with the requisites of 2 Geo. IV. ch. 1, sec. 
8, except in omitting the averment that the writ was not sued out from 
any vexatious or malicious motive ; and defendant having put in special 
bail, held, that this defect was waived, and the arrest might be supported, 

A bailable writ issued on the 12th of August, 1856, to hold 
the defendant to bail in £788 4s. On the same day the de- 
fendant was arrested and gave bail to the sheriff, and on t]^e 
following day special bail was put in, and subsequently t^ie 
plaintiff, on the 17th of August, delivered a declaration#^d 
notice to plead, with particulars of demand. On the( 19th 
of September the defendant obtained a judge's summons to 
set aside the arrest, on the ground that there was no law in 
force authorizing the issuing of bailable process between the 
Ist of July, 1866, and the 21st of August, the day on which 
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the Common Law Procedure Act came into operation; or if 
the defendant could he arrested during that time, yet the 
arrest was illegal, because there was no affidavit, such as 
would be required by law, upon which to found the writ. 

Burks, J. — The question raised by this application is a 
very singular one, and it is a proof that sometimes legislation 
is rather hasty, and without a due regard to the existing state 
of things. The Common Law Procedure Act was passed on 
the 19th of June, to come into operation on the 21st of 
August. The law of arrest had long existed m the province, 
but the amounts for which arrests were allowed, and what 
should be set forth in the affidavit to hold to bail, had been 
varied from time to time by different acts of the legislature. 
The last of these was the 44th section of 8 Vic. ch. 48, which 
was continued in force by 18 Vic. ch. 85 to the 1st of Janu- 
ary, 1856, and from thence to the end of the next ensuing 
session of Parliament, and no longer. The last session of Par- 
liament ended on the Ist of July, 1856, and ch. 85, passed on 
the Ist of July, continues 8 Vie. ch. 48, except the 44th sec- 
tion. So far therefore as this last act affects the question the 
44th section was allowed to expire on the 1st of July, 1856; 
and if there be nothing else affecting the question, we should 
have to fall back upon whatever the law was anterior to 8 
Vic. ch. 48. The Common Law Procedure Acl, in the 
818th section, enacts that from and after the time when 
this act shall commence and take effect the 44th section of 
8 Vic. ch. 48 shall be repealed, except so far as the same 
may be necessary for supporting, continuing, and uphold- 
ing any writs that shall have been issued, or proceedings 
that shall have been had or taken before the commence- 
ment of this act. It is evident the legislature must have 
contemplated that the continuing act and the Common 
Law Procedure Act should act contemporaneously, but 
there is a hiatus of time between their doing so as respects 
the 44th section, and had that section been continued 
along with the other provisions of the act then all would 
have been harmonious. The question is, whether by force 
of the concluding words of the 318th section it can be held 
that the 44th section of 8 Vic. ch. 48 can be resorted to for 
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the purpose of upholding the arrest upon a writ sued out 
before the Slst of August. I am of opinion that it cannot. 
The act continuing that section declared it should be in 
force no longer than the end of the session of Parliament 
next after the 1st of January, 1856. Now it would require a 
pretty strong inference to be drawn that the section was 
continued, which in its operation might operate to deprive 
a person of his personal liberty. I have no doubt the legis- 
lature supposed the section would remain in force until the 
commencement of the other act, but it does not appear to 
me it can be held to have any force by reason of the words 
of the 318th section, for they only contemplate looking back 
to the state of things existing on the 20th of August, for the 
purpose of upholding the writ. If this application had been 
made before the 21st of August, I do not see hOw it is proper 
we could say the 44th section of 8 Vic. ch. 48 was then in 
force. Then, putting this out of the case, we must fall back 
upon the 2 Geo. IV. ch. 1, sec. 8, and 5 Wm. IV. ch. 8, sees. 
1 & 2, made perpetual by 8 Vic. ch 6. The writ bailable 
for arresting the defendant is therefore under these acts 
authorized; but the question is, whether the affidavit to 
hold to bail warrants the writ. The 8th section of 2 Geo. 
IV. enacts that it shall not be lawfal to proceed to arrest 
the body of the defendant unless an affidavit be first made, 
m which, in addition to stating the cause of action and the 
amount due, the party making it must state he is apprehen- 
sive that the defendant will leave this province (then Upper 
Canada) without satisfying the debt, and that the party 
does not sue out process from any vexatuma or malicioui 
motive whatever. The affidavit in the present case contains 
all that is requisite to warrant the writ except the statement 
that the writ was not sued out from any vexatious or 
malicious motive whatever. The defendant put in special 
bail without questioning the regularity of the writ. The 
case then is reduced to this consideration, whether the want 
of this allegation is only an irregularity, or whether it is 
* such a defect as to render the arrest altogether void. It 
appears to me it is only an irregularity. There is an affi- 
davit swearing to a debt due, and that the defendant is 
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immediately aboni to leave Itpper Canada with intent uid 
design to defrand the plaintiff of the said debt. I think it 
was competent for the defendant to waive a provision made 
in his favonr, in which light I look at the words required to 
be inserted in the affidavit. It is true that they might be 
supposed to impose some obligation upon the conscieQce of 
the plaintiff, or party suing out the writ, but I do not see 
that the defendant by the omission of them is deprived of 
any legal right he may have against the plaintiff, either for 
arresting when no debt was due, or because there was no 
reason for apprehending that the defendant would leave 
the province. I am, therefore, of opinion that the defend- 
ant has cured the irregularity of the arrest by having put 
in special bail to the action. 

Summons discharged, but without costs. 

Re Arbitration between Montgomeby and Moore. 

Award — Certainty^ 

The submission recited an action pending by plaintiff against defendant* 
and referred all matters and differences for damages between the parties ; 
directing tibiat *' they were to go by the leases which will be prodnoed, and 
also to take into consideration the wheat in the ground." The award ga^e 
plaintiff a certain sum of damages, " to be paid out of the amount awarded 
on the wheat hereinafter mentioned," and directed that plaintiff shoald 
pay defendants " for a certain amount of wheat now in the ground of lots 
13 and 14, 2nd con. east, in the township of Toronto, to be paid for as 
follows : viz., for the wheat that is now growing in summer f^ow, to be 
paid for at the rate of £4 10s. per acre, and for wheat that is now growing 
in barley and pea stubble to be paid for at the rate of £3 per acre." 

It appeared that tiie land had been leased by plaintiff to defendants for six 
years, from the Ist of April, 1850. 

Seldf That the award sufficiently disposed of the matters referred, and that 
it was unnecessary to spedfy the number of acres of wheat, the quantity 
not appearing to have been the matter in dispute, but the price, when 
decided. 

This was a motion to set aside an award. The submission 
was by agreement, dated 9th April, 1856, reciting the pend- 
ency of an action by plaintiff against defendants for damages, 
and an agreement to leave same to arbitration, and agree- 
ing that all matters and differences for damages between 
them should be left to Messrs. Gage and Price, and if they 
could not agree then to call in Wm. Johnston as umpire ; that 
*' they were to go by the leases which will be produced, and 
also to take into consideration the wheat in the ground.'* 

An award was made by Gage and Price, dated 19th April, 
1856, inaccurately reciting the submission as wider in 
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effect than it really was, and awarding certain items of 
damages amounting to £8 12s. 6d. in favor of Montgomeiy, 
'' to be paid out of the amount awarded on the wheat here- 
inafter mentioned." 

It then directed that Montgomery should by a day speci- 
fied pay the Moores for a certain amount of wheat now in 
the ground of lots No. IS and 14 in the 2nd con. east, in the 
township of Toronto, to be paid for as follows, viz, : " For 
the wheat that is now growing in summer fallow to be paid 
for at the rate of £4 10s. per acre. And for wheat that is 
now growing on barley and pea stubble to be paid for at the 
rate of £9 per acre.'* It then awarded mutual releases. 

A written lease was produced, dated Ist of April, 1850, 
from Montgomery to Jas. Moore and Stephen Graham, for 
six years from date, of 60 acres, part of No. 14, with coven- 
ant by lessees to keep and surrender in good repair. Graham 
subsequently died; and, as it seemed, a part of lot 13 was 
leased to James Moore on an understanding that it should 
be on the same terms as the written lease produced. 

This award was moved against by Montgomery, on various 
grounds ; substantially that it was void for uncertainty in not 
disposing of the number of acres ; that there was an excess of 
authority in awarding on the wheat at all ; that it did not 
dispose of all the matters referred, nor of all the covenants in 
the lease ; that the arbitrators misconducted themselves, act- 
ed partially, &c., and would not give an enlargement to Mont- 
gomery to produce evidence. Various affidavits were filed. 

Haoabtt, J. — The charge as to partiality and not giving 
time rests almost wholly on Montgomery's own affidavit, 
nor do I conceive that Montgomery's affidavit is drawn with 
any satisfactory precision on this point, but it is vague 
and not calculated to convince. 

I do not think that any case is made out to induce a court 
to depart from the almost universal rule of not interfering 
with the arbitrators' decision on the merits. I do not under- 
stand how claims arose against Montgomery for value of 
wheat in the ground at the expiration of the lease. The 
latter being for a term certain, the tenants cropped the 
ground at their peril, and retained no right to compensation 
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for crops. This is chiefly applicable to the land included in 
the lease produced. The precise tenure on which the other 
dand was held, and the manner in which Charles Moore in- 
tervenes, so as to make him a defendant with the original 
lessee James in an action at the landlord's suit for damages, 
do not appear. The submission, however, expressly em- 
powers the arbitrators '* to take into consideration the wheat 
in the ground,*' and with such an agreement of reference, 
and on this paper laid before me, I decline drawing any 
conclusion adverse to the propriety of acting as the arbitra- 
tors have done in this particular. 

Affidavits have been handed to me with the other papers, 
which were not mentioned in the assignment of Montgomery 
& Price, one of the referees, and which, especially the latter, 
can hardly with propriety be read, sworn only on the 25th 
of August, being after the rule nisi was issued. Even if 
properly receivable, I would be inclined to place very small 
reliance on the statement made by Mr. Price after his ex- 
ecution of the award. 

I think the award sufficiently disposes of the matters 
referred, and the covenants in the lease, &c. — Jones v. 
Eeid (1 P. R. 260), Briggs v. Hansell (16 C. B. 662), Han- 
cock V. Reade (16 Jur. 1086). 

The only point on which I have felt any difficulty is the 
omission to specify the number of acres of wheat. I have 
been surprised to find the text-books and authorities so 
meagre on that head. It was sworn here that a sketch shew- 
ing the exact quantity of acres of all the wheat sown on the 
two lots was before the two arbitrators, and is annexed to C. 
Moore's affidavit,and is verified by theoath of Scott,by whom 
it was prepared. It is also sworn that the arbitrators omit- 
ted inserting the number of acres then shewn at the express 
request of Montgomery, who said he would get it remeasured. 

It is said that certainty to a common intent only is re- 
quried in an award; and if the maxim id cerium est quod 
certum reddi potest i^ to prevail, this award is not uncertain, 
as it would be easy to fix the quantity by measurement — 
Hawkins v. Golcleugh (1 Bur. 274.) 

I cannot gather from papers before me that the quantity 
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of wheat in the ground was a matter in controyerBj which 
the arbitrators were bound to decide. On the contrary, I 
rather incline to think that it was not — that the price was the 
dispute, the quantity in the ground a certainty readily 
ascertainable, and not possibly a matter requiring a refer- 
ence to arbitration. If an action were brought on this 
award, ayerring the sum awarded per acre, and that the 
sum awarded per acre and the number of acres was so 
much, would a plea be provable that this quantity was a 
matter in controversy, and the award void for not deciding 
expressly upon it ? I think not — See Cargey v. Aitcheson, 
2 B. & C. 170; 2 Saund. 292; Watson on Awards, 166. 

In Wohlenberg v. Lageman (6 Taunt. 262) the award was 
that a certain debt of £720 should be paid by plaintiff and 
defendant in proportion to the shares they severally held in 
a certain ship, not ascertaining what those shares were. 
Gibbs, C. J.J said : '* As it does not appear that it was in dis- 
pute what those shares were, the award is final for aU those 
purposes for which it was intended to be made." Waddle 
y. Downman (12 M. & W. 662) is also in point. The award 
directed that defendants should pay the plaintilS for a de- 
fective shaft and ring '' such sum of money as the same 
amounts to according to the present market price of pig 
iron." At one of the meetings under the reference the 
parties agreed that if the arbitrators thought the shaft, &c., 
defective, he should allow their value at market prices of pig 
iron. This was not in the submission itself. This award 
was upheld against the objection of uncertainty. Parke , B.: 
" The award is not only prima fade good, but appears from* 
the affidavits to have been made upon the only matter in 
difference." Alderson, £., says: '' Unless he," the arbitra- 
tor, " went himself to the market he could not make his 
award otherwise." — ^Plummer v. Lee (2 M. & W. 497), with 
the case of Beale v. Beale, cited in argument by Mr. Watson 
from Belle's Abridgment " Arbitrament," H. 14, is also in 
point. In Hopcraft v. Hickman (2 Sim. & Stu. ISO) the 
Yioe-Chancellor, in answer to a somewhat similar objection 
to an award, says: ''If the addition or deduction, upon 
measorementy had been to be made at a certain rate per 
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acre aB.to all ibe land* Ihare n^ould bavebeen no.diffio&lty.'* 
On th^ whole I am of opinion that the rale to set aside 
this awa;rd most be discharged, but under all the. drcum- 
sti^ice^, I thinkj without costs. 

BuLa discharged^ without costs. 



In be Edwabd Eellett and Joseph Pakeeb, indicted at 

THE IiAST SiTTINaS OF THE GeNEEAL QuABTBB SESSIONS 

OF THE Peace fob ths Counties of No^THrmBEKLAND 

AND DUBHAH, FOB AN AsSAULT AND BaTTBBY ALLEGED TO 
HAVE BEEN COMMITTED ON ONE JoSEPH PoBTEB. 
Certiorari to remove indictment. 
Where a defendant applies for a certiorari to remove an indictment, he must 
shew that it ia probable the ease will not be fairly or aatisfaotorily tried 
in the conrt below : and if diffionlties on points of law form the gronnd 
of application, they must be specifically stated. 

rPBAoncB OouBT, E. T., 19 Vic] 

Scott moved for a certiorari to remove the indictment 
into the Ciourt of Queen's Bench. He filed the Siffidavit of 
Edward Kellett, who stated that in the month of October, 
1865, Joseph Porter preferred a complaint before Alexander 
Preston, a justice of the peace, against him, deponent, 
Joseph Parker, and Adam Wilson, for an assault and battery 
alleged to have been committed by them on him, on which 
complaint they were summarily convicted; that the said 
Adam Wilson paid the sum he was adjudged to pay ; that 
deponent and Joseph Parker appealed to the next General 
Quarter Sessions against the conviction; that the notice of 
appeal was duly served and recognizance entered into, and 
the appeal came on to be heard in November last before 
O/Jf • Bo9weU, Esq,, and his associates ; that upon the said 
hearing the prosecutor and defendants were present with 
their counsel, when the court adjudged the said conviction to 
be quashed ; that since the trial the said Joseph Porter went 
before the grand jury at the said Quarter Sessions, and 
procured a bill of indictment against the said Joseph Parker 
and him, the said Edward Eellett, for the same assault, 
upon which indictment a bench-warrant had been issued, 
and the defendants were bound ov^ to take their trial at 
the November sessions of the court. 

BiCHABDS, J. — In Archbold's Crown Practice, page 157, 
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it is laid down thai when a defendant applies for a e€rti&rari, 
he mast shew hy affidavit such reasons as will satisfy the 
court that it is probable the case will not be fairly or satis- 
factorily tried in the court in which the indictment has 
been found, to induce the court to grant it. 

If difficulties as to points of law are suggested, they 
should be pointed out ; no n^ere general statement of difficul- 
ties in point of law is sufficient — ^Eex v. Jowl (6 Dowl. 436, 
S. C. 6 A. A B. 589), Regina ▼• Hodges (9 Jur. 665). 

As no sufficient grounds are shewn for supposing the case 
cannot be properly disposed of at the sessions, I am of 
opinion that the writ must be refused. 



Habris v. Bunmbll. 

Bankrvptey — Execmtum. 
Where defendAni had obtained his oertifioate of disoharge in bankruptej 
after entry of judgment, and before ezeention itaned, the ezeention and 
all lobfleqaent proceedings were set aside with coetaT 

[Pbacticb Coubt, B. T., 19 Vic] 

Bums obtained a rule to shew cause why the alias writ of 
> Fieri Facias or other writ of execution issued in this cause 
on the 9th of May last, directed to the sheriff of the County 
of B^nty and all proceedings had thereon, should not be 
stayed or set aside, with costs, on the grounds that the de- 
fendant became and was declared a bankrupt, and his com- 
mission of bankruptcy was issued, and his certificate of 
discharge obtained sinee the judgment was entered in this 
cause, or since the debt in this cause was due. 

It appeared that a commission of bankruptcy was issued 
against the defendant on the 4th of June, 1844, and after 
the entering of judgment and issuing of the first execution 
against defendant in this cause. The certificate of bank- 
ruptcy of defendant, signed by Miles O'Eeilly, Esq., judge of 
the District Court, was dated 11th ol November, 1844, and 
was confirmed by the Court of Review on the 25th of April, 
1846. The alias writ of Sd. Fa. against goods now moved 
against was issued on the 9th of May, 1856, in an action of 
assumpsit, directed to the sheriff of the County of Brant, 
and directed the levy of dBSl 193. 9d. damages and costs, 
with interest from the 20th of November, 1843, probably 
the day of the entry of judgment. ^ . 
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A. Crooks shewed cause, and fQed the affidavit of the 
plamtifif, in whioh he stated that at the time of issuing the 
writ of execution moved against he was not aware nor did he 
know of the bankruptcy of the defendant, or of his having 
obtained a certificate therein which would have the effect 
of defeating the judfi^ment in this cause ; that the writ of 
execution was issued bona Jide, and without any intention 
of harassing the said defendant ; that if he, the defendant, 
had informed him, the plaintiff, of his discharge in bank- 
ruptcy therefrom, further proceedings on the said writ would 
have been stayed. 

BiOHARDS, J. — ^By section 59 of the provincial statute 7 
Yic. ch. 10, it is enacted that every bankrupt who shall have 
duly appeared and made a disclosure, &c., shall be dis- 
charged from all debts due by him at the date of the com- 
mission, and from all claims and demands made provable 
under the commission, in case he shall obtain a certificate. 

By section 64, provision is made that any person arrested 
for a debt provable under the commission shall be dis- 
charged on filing common bail, and may plead that the cause 
of action accrued before he became bankrupt ; and if arre^d 
in execution on a judgment obtained before the confirmation 
of his certificate, the judge shall order any officer having the 
bankrupt in custody to discharge him without fee. 

Section 66 provides that a promise to pay any debt from 
which the bankrupt is discharged by certificate shall be 
void, unless the same shall be in writing. 

There is no express provision in the statute as to how relief 
is to be obtained when an execution shall be issued against 
the goods of the bankrupt, after he shaU have obtained his 
certificate, on a judgment entered up before he shall so have 
obtained it. It has been suggested that it could be obtained 
under an audita querela, and therefore it ought not to be 
granted in this summary way. The matter, however, is ex- 
pressly discussed and decided in the case of Barrow v. Poile 
(1 B. & Ad. 629), under precisely similar provisions. Lord 
Tenterden there observes : '' I think we should not give effect 
to the words of that section, which provides that the bank- 
rupt obtaining his certificate shall be discharged from every 
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demand provable under the commission, if we are tb reject 
the present application, and put the defendant to the course 
which has been suggested." There is no doubt the debt on 
the judgment in this action was provable under the com- 
mission, and that the defendant is therefore entitled to the 
relief sought. The rule setting aside the execution must be 
made absolute with cost^, defendant consenting to undertake 
not to bring any action. 

Bule absolute. 



Perley v. Lodee. 

Verdict tuhject to arbitration — Time for moving against award, *t^. 

Where a Terdict was taken subject to arbitration, and an award made on the 
first day of term, whioh defendant became aware of on the following Mon- 
day— H«{<i, that a motion to set it aside made on the last day of term was 
too late. 

On the last day of term, A. Crooks moved to set aside the 
award in this case, in which a verdict was taken at the last 
assizes at Brantford for the plaintiff, with £500 damaiges,. 
subject to be reduced or a verdict entered for the defendant, 
or a non-suit ; and it was agreed that all matters in difference 
in the cause between the parties should be referred to the 
arbitration of Douglas Stevenson, of Brantford, merchant, 
his award in writing to be made and published on or before 
the 1st of June, 1866, with power to enlarge at the request of 
the plaintiff as he should think fit. The time was only en- 
larged until the 5th of June, and on the 4t^ the award was 
made, by which the verdict was directed to stand but the dam- 
ages to be reduced to £288 5s. 2d. The defendant became 
aware of the iLward on the 9th, the first Monday in term. 

This application was made upon affidavits alleging mis- 
conduct in the arbitrators, which it is unnecessary to notice, 
as the judgment does not proceed upon them, but upon the 
objection taken that the defendant was too late in moving., . 

BicHABBS, J. — ^I think the application in this case not 
made in time. The rule is laid down in Russell on Awards, 2d 
Ed., page 641, as follows: "When a verdict is taken at Nisi 
PritLs, subject to a reference, and the 'cause only,' or (what 
is the same thing) * all matters in difference in the cause,' 
are referred, and the arbitrator is put merely into the place^ 
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of the jury, Mb award is looked upon as a verdict ; and a 
motion to set aside the award must in^ordinary cases be made 
within the time limited for the motion in arrest of judgment, 
or a new trial — ^viz., within the first four days of term which 
occur next after the publication of the award. Hence if the 
award be made and published to the parties in vacation, the 
.application must in general be made within the first four 
days of the following term ; if in the middle of term, within 
the four succeeding days of the same term. The cases of Bic- 
card V. Kingdom, and Paxton v. Qreat North of England 
Ey. Co., reported in 3 D. & L. 778, are quoted as authority. 
It is contended that this is not an inflexible rule, and that 
when special reasons are shewn for the delay the court will 
hear the motion; but here no special reasons are given for 
the delay. The award was made on the 4th of June, the first 
Wednesday of the term. Defendant admits he was aware 
on Monday, the 9th of June, that the award was made, but 
does not move against it until Saturday the last day of term 
the 14th of June, and shews no reason for delay. I think 
•the application too late, and there can be no rule. 

Rule refused. 



In be Abbitration between Daniel Manley and 

BOBEBT AnDEBSON AND BoBEBT WtLLIB. 

A ward — A ttaehment — Uncertainttf, 

'Where an award is yagae in its provisions, and defendants swear that it is 
^ impossible to comply with them owing to the nncertainiy, an attachment 

will be refused, though there may be reason to believe that the parties 

knew weU what was intended. 

A difference having arisen between the parties on account 
of an injury alleged to be sustained by reason of Anderson 
and Wyllie, who owned a mill on the same stream and below 
a mill of Mauley's, throwing back water on the latter, an 
action was brought for damages, and that action was with- 
<drawn, and the parties agreed to submit all matter in differ- 
ence between them touching the premises to the award of 
Andrew Elliott of Gait, manufacturer, James Wilson of the 
same place, manufacturer, James Brown of North Dumfries, 
jeoman, David AUan of Guelph, manufacturer, Frederick 
George of Guelph, miller, John Chapman of Gait, mer- 
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chanty and William Bobinson of the same place, merchant, 
or a majority of them, -with fall power to make any award 
and decision in the premises which they might consider the 
justice of the case demanded; the costs of the snit and all 
eosts of arbitration to be in the discretion of the arbitrators, 
and the award to be made in writing on or before the 6th 
day of February, 1856. A majority of the arbitrators (three 
ont of the seven dissenting) made an award, bearing date 
the 6th of February, 1866, by which all the issues in the 
action were found in favour of the plaintift, Manley, and 
damages were given to the amount of £26, together with 
costs of suit and the costs of arbitration as between the 
plaintiff and his attorney, and also the charges of the arbi- 
trators, which charges were fixed at £187 9s. Id., including 
costs of award in duplicate; which damages and costs of 
suit and reference were directed to be paid by the defend. 
ants Anderson and Wyllie to John Miller, Esq., of Gait, 
attorney for Daniel Manley, at Mr. Miller's office in Gait, on 
Tuesday, the 16th day of February, 1866, between the hours 
of ten in the forenoon and one in the afternoon, on pay- 
ment whereof all further proceedings in the suit to be stayed. 

The said award also ordered that Robert Anderson and 
Bobert Wyllie should, within ninety days from notice of 
that award, lower or reduce the new portion of the dam 
mentioned in the bonds of submission and pleadings in the 
said suit to the height of the original dam ; and further 
that the last named parties shall not use brackets upon the^ 
said dam, except in low water, and then not to the injury 
of the said Daniel Mauley's privilege. 

In Trinity term last a rule nisi was obtained by Manley, 
calling upon Anderson and Wyllie to shew cause on the first 
day of Michaelmas term why an attachment should not be 
issued against them for non-performance of the award, and 
amongst other things for not having within ninety days from • 
notice of the said award lowered or reduced the new portion 
of the dam mentioned in the bond of submission and plead- 
ings in the suit referred to in the said award to the height 
of the original dam. No application was made to set aside 
the award, but on the argument of the rule for an attach- 
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ment various objections were urged against the validity of 
the award: — 1st. That all the arbitrators who joined in 
making it did not execute it at the same time. 2nd. That 
the aibitrators exceeded their authority, in awarding costa 
as between attorney and client. 8rd. That the award is 
uncertain, and not final, in not fixing the height of the 
dam or shewing specifically how much the dam should be 
reduced ; that it is not final, because it does not stay pro- 
ceedings in the suit until payment of costs, &c., and the 
costs have been wrongly awarded as between attorney and 
client. 4th. That the award directs that the defendants 
shall not use brackets except at low-water mark, and then 
not to the injury of plaintiff's privilege, without defining 
such privilege 

In support of these objections affidavits were filed on the 
part of the deL^ndants, and it was sworn that it was impos- 
sible for them to comply with the award, as they could not 
tell or say, and did not know, what was meant or wished to 
be understood by the words, '' the new portion of the dam 
mentioned in the submission and pleadings in the said suit/^ 
used in the said award; that the defendants some time 
since built an extension to the said dam upon their own 
land, so as to prevent the water breaking away the side of 
the bank at one end of the dam, and that the other end of 
the dam sunk several times, and had been repaired by 
putting new pieces of wood upon the top of the portion 
.which sunk, so as to keep it as high as the supposed 
height of the original dam as near as could be ; and that 
the defendants could not say with any certainty what por- 
tion was meant, or if either of these portions was meant 
by the arbitrators, as constituting the new portion of the 
dam, nor did the award point out the height of the original 
dam, to a level with which the new portion is to be reduced, 
though the height of the original dam was a matter in 
dispute between the parties. 

On the other hand affidavits were filed to shew that the 
new portion of the defendant's dam must be perfectly well 
known to them, and that the putting new piers of wood on 
the top of the dam in the name of repairs was in fact the 
injury complained of. ^,^,^,^^^ by GoOglc 
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McLean, J. — It is not necessary to examine particularly 
ihe several objections urged against the award, either of 
which, if shewn to be well founded, would be quite sufficient 
to prevent an attachment being issued to enforce it. With- 
out considering these, it is enough that the defendants 
swear that it is impossible for them to comply with its 
provisions from their uncertainty as to the meaning. I 
cannot take it upon myself to authorize an attachment to 
issue to compel the performance of an award so vague in 
its terms, though there may be good reason to believe that 
the parties are perfectly well aware of its object and the 
-extent of its directions, but must leave the plaintiff in the 
suit to his action on the award, in which it will of course be 
•competent for the defendants to question, on the grounds 
they have urged, the validity of that instrument. 

Rule discharged. 

In re Anderson v. Cotton. 

ArhitraHon — Award of indemnity — Notice to third arbitrator — Mistake in 
reading notice. 

The snbniiBBion referred the cause and all matters in difference between the 
parties to A. C. A G., or any two of them, with a provision that if any one 
of the arbitrators should not attend at any time the other arbitrators 
might proceed with the reference from time to time, after four days' per- 
sonal notice of the time of sitting being given from time to time to said 
arbitrator. 

€. A G., two of the arbitrators, made an award, reducing the yerdict, which 
had been taken for £3,000, to a named sum; and directing that the plain- 
tiff, on request, should execute a bond in a certain penalty conditioned to 
indemnify defendant i^ainst two suits specified. 

Held, that the award of indemnity was authorised. 

As to the third arMtrator, A., it appeared that a letter was addressed to him 
by C, stating that the writer and G. had named *' Wednesday next, the 
11th inst., at half -past five here (my office), for making up and executing 
the award." A., the third arbitrator, swore that he read and understood 
the words **at half-past five here," as "without fail for here;" that he 
never knew of the tmie appointed for making up the award, and that on 
the 11th, at about a quarter past two, he called at G.'s office, and after 
waiting about for five minutes, and finding no one there, went away ; but 
it did not appear that he made any effort to ascertain the hour of meeting. 

Held, that the notice to him was sufficient — (See the facts more fully stated 
below). 

[Practice Ooubt, T. T., 1856.] 

The rule of reference in this case provided that the cause 
and all matters in difference between the parties, not in- 
cluding matters in difference between plaintiff and the 
defendant and one Manning, should be referred to Messrs. 
C. E. Anderson, Crooks, and Gray, or any two of them^y 
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whom the verdict for ^£8,000 might be increased, reduced, 
or entered for defendant, with a clause, " that if any one of 
the arbitrators should not attend at any time, the other 
arbitrators might proceed with the reference from time to 
time, after four days' personal notice of the time of sitting 
being given from time to time to said arbitrator." 

An award was made on the 11th of June, 1866, by Messrs* 
Gray and Crooks, reducing the verdict to £688 10s. 2d., 
costs of suits to be paid by defendant, costs of reference ia 
certain proportions; that the plaintiff, on request, should 
execute a bond in a named penalty, conditioned to in- 
denmify defendant against a suit pending, wherein one 
Kissock was plaintiff and the defendant, Anderson, and one 
Cotton defendants, and against all actions arising from 
the note in said action or the monies received thereunder ; . 
and also against another suit pending wherein Hanscome 
was plaintiff and the now plaintiff in this action and B- 
Cotton defendants, and against all actions in respect of this 
note on which said last mentioned action was brought, or 
in relation thereto or the monies received thereunder. 

Leith, for plaintiff Cotton, obtained a rule nisi to set aside 
this award, on the ground that due notice was not given to 
C. E. Anderson, one of the arbitrators, of the time appointed 
for making up the award, and that it was made up and pub- 
lished without notice to him, or his being consulted as to said 
award; or on the ground that the arbitrators exceeded their 
authority in directing the bond of indemnity to be given, and 
the bond to be given is not sufficiently certain or specific. 

M. C. Cameron shewed cause. 

The motion was supported in an affidavit of the arbitra- 
tor, Mr. Anderson, to the effect that he entered upon the 
reference, heard the evidence, and at different times 
expressed himself as entertaining different views from the 
other arbitrators; that he did not concur in the award, 
and considered the sum awarded as excessive; that on the 
7th of June he received from his co-arbitrator, Mr. Crooks, 
a letter annexed to his affidavit. 

This letter was a notice that the writer and the other 
arbitrator, Gray, had named " Wednesday next, the 11th 
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insi., at half-past five, here (my office), for making up and 
executing the award." Mr. Anderson swore he read and 
miderstood the words in this letter, '* at half-past five, 
here," as meaning and reading, "without fail for here,'* 
and not as specifying any time for the meeting; that he 
never knew up to, at, or before the time of making the 
award, of any time appointed for making and executing the 
same; that on the 11th of June, at about a quarter past 
two in the afternoon, he called at Mr. Crooks' office, and did 
not find any person there, "and after waiting about five 
minutes, and finding no person in said office, left the same." 

Another affidavit of Mr. Anderson stated that he never 
was consulted as to what the award should be, and never 
met his co-arbitrators to consider the evidence, "and never 
positively declined so to do, but on the contrary desired so 
to do." 

In support of the award the affidavits of Messrs. Crooks 
and Gray and a clerk of Crooks were filed. 

Mr. Crooks stated that the reference was commenced in 
January last, and many meetings held, and plaintiff's testi- 
mony closed on the Slst of March, and defendant was 
then called on for his defence; that it became evident, 
during the reference, that defendant was doing his utmost 
to render the reference abortive, and that Anderson was 
assisting him to further that object; that Anderson several 
tunes declared that plaintiff was not entitled to an award 
for anything; that there was no use in taking evidence, as 
fai as he was concerned, as his mind was made up. A 
letter was annexed to this affidavit from Anderson to 
Crooks, dated 16th of May, refusing to attend an appoint- 
ment, complaining of certain matters not necessary to 
notice here, and giving his views on the case — ^that the 
plaintiff should not be allowed a farthing until he furnished 
a cash book and ledger complete, and accounts properly 
posted up, and suggesting that the arbitrators should sus- 
pend proceedings till a certain " Pollock note matter " should 
be decided. After this letter, however, Mr. Anderson did 
attend, and signed with Mr. Crooks an enlargement to the 
15th of June. An appointment had been made for the 6th 
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of June, which Crooks and Gray attended, and made a 
minute of their views. On the 7th a letter, also annexed, 
was received from Anderson, stating he had not received 
notice for that meeting till too late to attend; that he was 
leaving home that afternoon, but would return on Tuesday 
f(dlowing, and any day after that would suit him; that Gray 
and Crooks, to meet Anderson's views, appointed Wednes- 
day, June 11, to make up the award. On the 7th the 
motion for the 11th of June meeting, annexed to Anderson's 
affidavit, was received by him. Mr. Crooks stated, that on 
the day appointed, on coming into his office a few minutes 
after two, he found Anderson's card marked, " two o'clock;'' 
that he enquired of a clerk in the adjoining room if Anderson 
had been there for him; that the clerk told him he had 
been there the whole of Crooks' absence, and Anderson had 
not come into his room to make enquiry; that Crooks and 
Gray would have further enlarged the time had they not 
beheved that Anderson's absence was intentional; that he 
had often said he would allow no claim against defendant, 
&c. ; that at the appointed time he and Gray executed the 
award; that the notes against which an indemnity bond 
was awarded formed part of the matters in difference sub- 
mitted to the arbitrators. 

Mr. Crooks' affidavit was most strongly supported by Gray, 
and also by his clerk, who, to the best of his remembrance, 
swore to the matters stated by Crooks as to him. Mr. Gray 
further said he had reason to know and did verily believe that 
Anderson was in their immediate neighborhood when the 
award was made, and might have been present if so inclined. 

Voluminous minutes of the reference were put in, shewing 
that it was of a protracted and most expensive character. 

Hagabty, J. — The first question is one of fact — ^had Mr. 
Anderson notice of the meeting at which the award was 
agreed on and executed ? The letter from Mr. Crooks, with 
such notice, is annexed to the affidavit. On the face of it it 
conveys notice. It was received in time, and the only diffi- 
culty is, that Mr. Anderson swears he read certain words as 
meaning wholly different words. I do not consider that any 
person conversant with various kinds of writing could have 
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much dijfionlty in deciphering the true meaning of the letter. 
Mr. Anderson is stated to be a gentleman in a position cal- 
eulated to familiarize him with varying handwriting. The 
words ought certainly to have been written more plainly, 
but I cannot possibly understand any literate person read- 
ing, " at half-past five, here," as, " without fail for here." 
To say nothing of the improbable awkwardness of such a 
mode of expression, I am at a total loss to understand how 
the word '* without " can be read. Mr. Anderson does not 
say that he submitted the letter to any one to assist in de- 
ciphering it ; and I regret to add that his affidavit does not 
in any way induce me to believe that any attempt was made 
by him in good faith to find out the hour really fixed for the 
meeting, which he knew was to be on Wednesday, at Mr. 
Crooks' office. His casually calling at two o'clock, and 
waiting, as he says, about five minutes, in no way satisfies 
my mind that he used even ordinary care to ascertain the 
time. In point of fact a notice was served as required by 
the submission. It is produced and is correct, and its 
receipt admitted. I do not see how it can be rejected in 
the testimony now before the court. 

Mr. Anderson knew the day appointed, and conceding to 
him that he mistook the words naming the hour, I consider 
he was bound to do much more than he really did to clear 
up any difficulty on that head. It was as much his busi- 
ness and duty as it was the business and duty of Mr* 
Crooks or Mr. Gray to attend to the meetings of the arbi- 
trators, and to arrange respecting them; and I decline, on 
my part, to consider his five minutes' call at Mr. Crooks' 
office, under the circumstances, at an hour arbitrarily 
selected by himself, as at all a compliance with his duty in 
the premises. A very slight exertion on his part could 
have readily furnished him with precise information as to 
the hour of meeting, had he desired it. 

I am awave that the point now to be considered is 
whether Mr. Cotton, the person moving against this award, 
should be bound by it, when made without the presence of 
the three persons by whose joint judgment he contracted 
to be bound; but looking at the clause in the submission 
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as to notice, I must consider that it meant such a notice aa 
would be reasonably sufficient for any person of ordinary 
intelligence, who by reasonable attention could have been 
enabled to attend the reference if thereto disposed. 

I am of opinion the award is good against this objection. 

The legality of the indemnity awarded remains to be con- 
sidered. There is not any very precise authority on the point- 
Mr. Russell says, " It is not quite clear under what circum- 
stances an indemnity may be awarded. There must, it 
seems, be a certain degree of necessity, from the nature o^ 
the case, to warrant such a step.'* Mr. Watson says little 
beyond citing the cases Watson, 181-182 ; Billing, 187. 

Brown v. Watson (6 Bing. N. C. 119) is, I consider, a 
strong authority in favour of awarding an indemnity. Tin- 
dal, G. J., cites the preceding cases, and decides in favor of 
it. Cooke V. Whorwood (2 Wms. Sautoders, 337), Philips v. 
Knighttey (2 Ptrange, 903), Fisher v. Pimbley (11 East, 192). 
I consider that this case is brought within the rule suggested 
by Mr. Russell, and that there was * * a certain degree of neces- 
sity, from the nature of the case, to warrant such .a step.'* 

I do not see how the arbitrators could have otherwise 
finally settled the matters referred to them than by requir- 
ing the indemnity directed. They have named the penalty^ 
and sufficiently described the bond to be given. 

I consider this rule must be discharged. 

Rule discharged. 

GiLDBRSLEEVE V. StEWART. 
Award — Subsequent agreement — Effect of, ^ 

G. and S., the managers of certain steamboats running in opposition, S. haT- 
ing onlj one boat ranning and Q-. two, entered into a sabmission to arbitra- 
tion to determine the terms and conditions on which the opposition should 
be settled ana made to cease. The arbitrators awarded that each party 
should run one boat at different hours, and that S. should pay G. £150, 
Afterwards G. and some of the owners of the steamer for which S. waa 
agent entered into an agreement respecting the two boats which by the 
award were allowed to run, which stated that the parties had agreed to 
settle the disputes between them as steamboat owners on the following 
terms, and then specified the hours and days on which the boats were to 
leave the different ports ; but it was expressly declared that ihis agree- 
ment wafl without prejudice to any demand which G. might have upon S. 

Held, That G.'s right to ikt £150 awarded was not affected by such agreement. 

[Pbactiob Coubt, H. T., 1857.] 

This was an application for attachment for non-perform- 
ance of an award. ^ i 
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The facts of the case are stated in the judgment. 

BuBNS, J. — ^We must look to the submission to see what 
it was that was in dispute between the parties when they 
referred matters to arbitration, and not to the different yer- 
fiions given now of how each understood it. The submission 
recites that a steamboat opposition had been in existence for 
some time past between certain steamboats of which Gil- 
dersleeve was the agent and manager, and a certain steam- 
boat of which Stewart was the agent or manager. Power 
was given to the arbitrators to settle and determine the 
terms and conditions upon which the opposition should be 
settled and made to cease, and also the controversies, claims, 
and demands touching the same should be arranged and 
finally settled. It appeared as a fact that Gildersleeve 
had two steamboats running on the waters of the Bay of 
Qninte, and that Stewart had one boat. The arbitrators 
made their award on the 27th of July, 1854, and awarded 
that for the remainder of the season Stewart was to run his 
boat, and thai Gildersleeve should run one of his boats 
(naming her), each for two weeks alternately at different 
homrs, and should change every two weeks ; and then the 
award declares that in consequence of the injury and datnage 
vihich iueh an arrangement wiU cause and occasion to the 
other steamboat business of the said Overton Smith OUdersleeve, 
(m the waters of the Bay of Quinte, the sum of £160 be within 
iixty days from this date paid by the said Alexander Stewart 
to the said Overton Smith Gildersleeve. The arbitrators then 
farther awarded that Stewart should have the privilege of 
requiring Gildersleeve to withdraw his other steamer from 
the freight and passenger business, if he pleased, on con- 
dition of giving notice to that effect within a week from the 
date of the award, and upon the boat being withdrawn 
Stewart should pay Gildersleeve the further sum of £100. 
Stewart found fault with the arrangement made by the 
award, and would not abide by it. On the 1st of August 
Gfldersleeve and a part of the owners of the boat for which 
Stewart was agent entered into an agreement respecting 
the two boats which the arbitrators had determined should 
be run by two weeks alternately, but nothing is said about 
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the other boat owed by Gildersleeve. The agreement 
entered into about running these boats recites that the 
parties mutually agree that the disputes and the opposition 
which existed between the parties as steamboat owners 
should cease and be determined, on the following terms, 
and then follows the hours and days, &c., for the boats 
leaving the different ports. The agreement contains this 
clause : It is hereby declared that this agreement is without 
prejudice to any demand the said OUdersleeve may have on 
one Alexander Stewart, Stewart was no party to this 
agreement in any way, and the question now is, whether 
this subsequent arrangement made between Gildersleeve 
and some of the proprietors of the boat of which he was the 
agent affects Gildersleeve's right to an attachment for the 
non-payment of the £150 awarded to be paid by Stewart. 

I am of opinion that Mr. Gildersleeve's right to be paid 
the £160 is not affected, and that the agreement saves the 
right to him to enforce it. The award provides for the pay- 
ment of the £150 by reason of the injury and damage which 
the arrangement the arbitrators made for the boats running 
alternately would cause and occasion to the other steam- 
boat business of the said Gildersleeve. The subsequent 
agreement does not do away with the award between Gil- 
dersleeve and Stewart ; it only modifies the terms of run- 
ning the two boats which the award had provided for, and 
leaves matters as they were upon the award, and says that 
the agreement is not to prejudice any demand Gilversleeve 
may have upon Stewart. It is obvious the sum awarded to' 
be paid is in respect of the injury to the other steamboat 
business of Gildersleeve which the arrangement for two 
boats would occasion, and the exception in the subsequent 
agreement, that it should not prejudice Gildersleeve's claim 
upon Stewart, shews that the agreement was not a sub- 
stitution for the award, but merely a modification of the 
terms on which the two boats were to run the alternate two 
weeks. 

It is made a question whether the arbitrators had power 
to award the sum of money to be paid, as well as directing 
the manner in which the boats should be run. I think 
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there is no doubt on this point. They had power eYen to 
directing money to be paid, in order to cause the opposition 
between them to be settled and made to cease. 

It appears to me there is no Yalid objection against the 
enforcing payment of the J6150. The attachment must 
therefore be ordered, but let it lie in the office for two 
months. 



SiNCLAiB Y. Baby et al. 
GiiENDnnNa y. " " " 
Hutchinson y. " " " 

Sheriff 't ntretiei—Jtidgmenti exceeding their liability Staying proeeedin^e — 
8 W. IV,, ch, 8. 

Where seTeral exeeations had been obtained against the sherifTB snreties 
exceeding the amount of their bond, which was in £125 eaoh, they were 
directed by the judge in Chambers to pay the amount of their respeetiye 
liabilities into the hands of the sheriff to whom the executions were 
directed, with the costs, and then, upon application to the court, pro- 
ceedings against them were stayed. 

[Pbaoticb Court, H. T., 1867.J 

An application was made to Mr. Justice Bums in Cham- 
bers to stay all proceedings upon the different writs of j?. fa. 
m these three cases, and to determine upon which writ of 
execution the amount of the defendants' liability should be 
paid. The defendants were the late sheriff of the county of 
Essex and two of his sureties, sued upon the sheriff's 
coYenant giYen in pursuance of the statute 8 W. IV,, 
ch. 8, sec. 2, the amount in which the sheriff was bound 
being £600, and the sureties, the other two defendants, 
in £125 each, and the sureties desired to pay the £125 
each, but wished that a judge or the court should deter- 
mine to whom it should be paid. It appeared that the 
suits of the three plaintiffs were all proceeding about the 
same time, and the executions came into the hands of the 
present sheriff nearly at the same time. Under these 
circumstances the learned judge declined to grant any sum- 
mons, but directed the defendants first to pay the amount 
of their respectiYC liabilities into the hands of the sheriff, 
whose duty it was to determine the order of priority, or if 
there was any doubt upon that point by reason of there 
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being a limited sum as the liability of each surety, he 
might apply to the court; and after having paid the money 
to the sheriff then might apply for relief. Accordingly, on 
the 16th of December, 1856, the sureties paid the sum of 
JB125 each into the hands of the sheriff, and on the 22nd of 
December obtained a summons from Sir J. B. Rohifuon^ 
G. J., to shew cause why all further proceedings upon the 
writs of fi, fa. should not be stayed. The parties were 
heard upon the summons on the 80th of December before 
Mr. Justice McLean, who ordered all proceedings to be 
stayed until the first day of this term, on the defendants 
paying the amount of the costs of the said executions. The 
defendants paid the costs on the 81st of January, 1867, 
and in this term obtained a rule nisi calling upon the 
different plaintiffs to shew cause why further proceedings 
should not be stayed against them. 

Burns, J. — In the argument it was suggested that 
possibly the sureties may not have paid the money bona 
Jide on their own behalf, but may have obtained the means 
from the sheriff to satisfy the amount for which they were 
sureties. That did not appear very likely to be the case, 
as it would seem from the sheriff's affidavit that the late 
sheriff was insolvent, but I allowed the defendants to file 
affidavits that the amount of their respective liabilities 
and the costs were in truth paid &om their own means, and 
to deny all collusion with the late sheriff, and this has 
been done. 

The defendants — that is, the sureties — in these three 
actions could not plead the payment of all or any part of 
the sums for which they were liable, neither would the plea 
of pendency of the first action have been any bar to the 
others, so that until the actual payment of the amount the 
defendants were powerless. If the money had been paid 
before judgment against themselves, it might have been 
questioned whether it was rightly paid or not, so that the 
defendants had no other way safely to act than to aUow the 
suits to proceed to judgment against themselves, and then to 
apply to the equitable jurisdiction of the court to stay further 
proceedings after payment of the amount, and this course 
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flubjected the defendants to the payment of the costs in addi- 
tion to payment of the amount of the covenant. The 13th 
section of the Act quoted enacts that if the surety shall 
have paid or shall be liable to pay any sum or sums equal 
to the sum for which he shall have become security, the 
covenant as to him shall be taken and deemed to be dis* 
charged and satisfied, as to any claim or demand thereon 
beyond the amount of such payment or liability. The 
amount of 61endining*s execution is endorsed as £232 
ds. 8d., besides interest and costs; therefore one of the 
defendants must necessarily be taken to be discharged on 
payment of the <£125» and the other to the extent of his 
liability for a sufficient sum to make the residue. The 
amount of the execution in favour of Sinclair is £311 16b., 
besides interest and costs, and therefore on one or the 
other, or both of these executions, the whole amount of the 
covenant must be held to be discharged. 

The rule therefore should be made absolute for staying 
all further proceedings in these actions, upon the judgments 
and executions in these cases, as against Charles Baby and 
Isaac Ouillette, on payment of costs of this application. 



McNuLTY V. Jobson. 

JOBSON V. McNuLTT. 
A rhitration — Undertaking — Waiver — MieamdueU 

Held, that the nndertakiiig set oat below, given on thelaat daj of term, was 
not merely a consent to the award being moved against on that day, but 
a waiver of any objection as to time, so that the motion might be made 
in the foUowing tenn. 

Held, also, that on the merits the award was bad, the arbitrators having' 
examined a witness in the absence and without the knowledge of one of 
the parties. 

[Pbactiob Goubt, H. T., 1867.] 

These actions were at the spring assizes for the city of 
Toronto, 1856, referred to arbitrators, who on the 28th of 
June, 1866, made their award in both cases in favour of 
McNulty. On the 6th of September, 1856, Mr. R. Dempsey^ 
the attorney for McNulty, gave Mr. Boulton, the attorney 
for Jobson, an undertaking in these words : — 
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In the Common Pleas. 

McNulty ] In the matter of arbitration in these cases 

y. - 1 consent to waive any objection as to the 

Jobson. time of moving against the award, should the 

Jobson ] court see fit to entertain the motion on other 

V. ' grounds, a delay having occurred on our 

McNulty. ) part in furnishing copies of the award, &c. 

B. Dempset, 

Attorney for McNulty. 

Dated Saturday, 6th of Sept., 1856. 

That Saturday was the last day of Trinity Term. In the 
following term (Michaelmas) an application was made on 
the 24th of November, being the second Monday in that 
term, to set aside the award, on the ground of misconduct 
of the arbitrators in examining a witness as to the accounts 
between the parties in the absence of and unknown to 
Jobson, after the parties had a meeting and their witnesses 
were examined, and no other meeting having been held 
after the examination of the witnesses so examined without 
the knowledge of Jobson. 

On the 25tb of November rules were obtained on the 
part of McNulty, calling on Jobson to shew cause why 
attachments should not issue against him for non-perform- 
ance of the awards in both cases. 

Both rules were heard together, and no objection was 
made to the attachment being ordered if the awards could 
stand, notwithstanding the objection made against them, 
upon the role obtained to set them aside. 

Burns, J. — Upon the merits there can be no' question 
the arbitrators did wrong. Besides the affidavits of 
McNulty, stating that he believed such witness was ex- 
amined, there is a positive affidavit of the witness himself 
that he was examined on the part of McNulty in the 
absence of the parties, on the 27th of June, the day before 
the award was made. This fact is only met by an affidavit 
of one of the arbitrators, who says that he has no recollec- 
tion of any meeting or sitting of the arbitrators taking 
place without the attendance of the parties, or their attor- 
neys, or due notice given them of such meeting. It is not 
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denied that the witness was examined by the arbitrators, 
and what influence the testimony of that witness who was 
examined on the part of McNulty had it is impossible to 
say. I could not allow these awards to stand, therefore, if 
tbere be no difficulty in the way because of the time at 
which the application is made to set them aside. It is 
clear the objection made to the award would have been no 
ajiswer to the application for an attachment, and the party 
was compelled to apply to the court as he has done. On 
the part of McNulty, it is sworn by Mr. Dempsey that the 
paper set out was signed on the morning of Saturday, the 
6th of September, and that day was the last day of Trinity 
term; and he says it was signed to obviate any objection 
which might be urged by the court in entertaining an ap- 
plication on the last day of term to set aside an award. I 
cannot put that narrow construction upon the paper. The 
language is not that Mr. Dempsey would not object to the 
application if the court did not object to its being made 
on the last day of the term, but it is that he consents to 
waive any objection as to the time of moving against the 
award. The award was made on the 28th of June, after 
the end of Easter term. I observe that the reference is 
not confined to the causes referred, but it is of all matters 
in difference between the parties. The reason given in the 
document signed by Mr. Dempsey for his consent, is that 
a delay had occurred in furnishing copies of the award, &c. 
If it could be treated that Jobson had not notice of the 
award until the 6th of September, and so that as respects 
him it was not to be treated as an award published until 
then, he would 'have all the next term to move against it, 
if it were a reference under the statute of W. III. Whether 
he had notice that an award was made at an earlier day 
than the 6th of September does not appear, and it does not 
appear from what Mr. Dempsey says he was in a position 
to move before the 6th of September. If, however, Jobson 
Was in a situation to move to set aside the awards during 
Trinity term, yet the case of Bogers v. Dallimore (6 Taunt. 
Ill) is an authority in point for holding that Jobson was 
not too late in moving in Michaelmas term to set aside the 
16 vojj, n. 
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award. 

Ordered that the mles for attachment be discharged, and 
the rales for setting aside the awards be made absolute. 



Vbooman v. Shuebt. 

O, L» P. A. lQ56-—ComputatUn of time to plead and for notice oft 
A deoUration haying been serred on the 27th of April, interloontoiy judg- 
ment was signed on the 5th of Maj, and notioe of asseesmeni given on 
the same day for the 12th. On the 12th. after the record had been 
entered, defendant gave notioe of his intention to move against the 
▼erdiot, if taken, for want of sufficient notice of asseesment ; but the 
plaintiff went on and assessed his damages. 
Heldt that under the 112th and 146th sections of G. L. P. A. the interlocu- 
tory judgment was signed too soon, and notice of assessment given too 
late j and that the defendant had not precluded himself by laehee from 
moving against these proceedings. 

[Practicb Court, E. T., 1867.] 

The action was instituted, as appeared by the defendant's 
affidavit, to recover damages for an alleged slander of the 
plaintiff, by imputing to him the crime of perjury. The 
writ was issued from the county of Brant, and was served 
on the 16th of April, 1867. 

On the 27th of April an appearance was entered for de- 
fendant, and notice thereof given to the plaintiffs attorney. 
The declaration was served on the same day at Hamilton, 
and notice endorsed thereon — '' you are to plead hereto in 
eight days, otherwise judgment." 

On the 5th of May pleas were sent from Hamilton, as 
appeared by affidavit, to be filed and served on the opening 
of the office of the deputy clerk of the crown, but interlocu- 
tory judgment was signed about three o'clock on the 6th, 
before the plea was presented at the office to be filed. 

The issue book and notice of assessment of damages, and 
a notice to the defendant to appear at the trial to be ex- 
amined, were served at the office of the defendant's attorney 
on the 6th of May, the plaintiffs attorney at the same time 
expressing his willingness to waive the interlocutory judg- 
ment if defendant would go to trial at the then next assizes, 
to be held at Brantford on the 12th of May. 

On the 11th of May a notice from the defendant's attor- 
ney was sent to Brantford to be served on the plaintiffs 
attorney, that if the plaintiff proceeded at the assizes to 
assess damages, an application would be made to have tha 
verdict set aside with costs, for want of a sufficient notice 
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of assessment, according to the statute. This notice was 
served on the 12th of May, after the entry of the record 
with the clerk of assize, but before the assessment of 
damages. 

The plaintiff, though aware of the objection, assessed 
damages against the defendant, and obtained a verdict of 
£25. 

A role was obtained to shew cause why the interlocutory 
judgment signed in the cause, and all subsequent proceed- 
ings, should not be set aside with costs, on the ground that 
the said judgment was signed before the time of plead- 
ing had expired ; or why the damages assessed for the 
plaintiff at the last assizes at the county of Brant should 
not be set aside with costs, on the ground that notice of 
assessment for the said assizes was not given in due time. 
Bach notice having been given only seven days before the 
assizes, instead of eight days, as required by the 146th 
Bection of the Cbnmion Law Procedure Act. 

An affidavit of the plaintiff's attorney was filed when 
cause was shewn, setting out the facts, and shewing that 
he was not aware of any objection to the notice of assess- 
ment till after the record was entered with the clerk of 
assize, and that he was willing to waive the interlocutory 
judgment if the defendant would go to trial during the 
assizes, but that the proposition was not accepted. 

McLean, J. — ^By the 112th section of the Common Law 
Procedure Act, the defendant, being within ther jurisdiction, 
had eight days to plead from the time of service of declara- 
tion and the notice to plead endorsed thereon. 

It is shewn by the affidavits that the declaration and 
notice were served on the 27th of April, and computing 
eight days from that time, not including that day, the 
defendant had the whole of the 6th of May to enter a plea. 
But judgment was signed before 8 o'clock on the 5th of 
Uay, and consequently too soon. 

Then as to the notice of assessment. It was served on 
the 6th of May for the 12th, the first day of the assizes. 
The 146th section of the statute says '' eight days' notice 
of trial or of assessment shall be given ;" but reckoning the 
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)6th of May as tlie first of the eight days, and including the 
12th, there were only seven days' notice of assessment in 
*this case. 

The general role for the computation of time fixed by 
'statute makes the first day inclusive and the last exclusive, 
or vice versa (a). As to periods of time which may be 
regulated by rules of court, it must necessarily rest with 
the court to say whether the first and last days shall be 
included, or whether one shall be included and the other 
excluded; but where no express provisioh^is made on the 
•subject the general rule must prevail, excluding either 
^the first or last day in the computation of time. The 
.statute, in giving power to make rules for the practice cf 
ihe courts, did- not intend to give, and does not give, the 
judges authority to abridge any periods of time specified or 
limited by any of its provisions, and they have not assumed 
uny such power. If they had, it is quite clear that the 
statute must prevail over any rule adopted in contravention 
«of its provisions. 

^ In addition to the cases referred to, there is a decision of 
the Chief Justice reported in Ist Practice Reports, 866, 
Scott V. Dickson, expressly relating to the computation oC 
time, and establishing that the proper rule is to include 
the day of service, and exclude the last day, or the reverse, 
in cases like the present. The judgment in that case is 
flo precisely in point, and so entirely corresponds with 
my views, that I might have adopted it in this case as 
conclusive in the matter in question, so*far as the com- 
putation of time is concerned; but the plaintiff contends 
that the defendant should have given earlier notice of his 
objections, and that having waited till after the record 
was entered on the 12th of May, though he received 
notice of assessment on the 5th, he was too late to take 
advantage of the irregularity. It is no doubt the rule 
that an irregularity must be promptly moved against^ and 
that if a party delays till another step is taken in the 
^ause, he is too late to move against it. The defendant's 

(a) See6T.R.S88; 9DowL544; ^K.akM.87d: 8 H. dk P. 868; 5M 
^W.478; 4H.AB.295; Ib.l80. 
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attorney was a^imre of .the alleged irregularity in signing 
interlocutory judgment on the 6th of April, and he could 
haye moved against it before a judge in Chambers between 
that day and the 12th, the first day of the assizes, but no 
motion seems to have been made, nor any notice given to 
the plaintiff against the proceeding. And on the 12th» 
when objecting to the plaintiff proceeding to assess his 
damages, no notice whatever is taken of the interlocutory 
judgment being signed too soon, but the notice to the plain- 
tiff of application to set aside his verdict should he proceed, 
i& confined to the single ground that no sufficient notice of 
assessment had been served. Yet the defendant now moves 
to set aside the interlocutory judgment vnth costs on th& 
ground of being signed too soon. He moves against the 
Terdiet on the ground that the notice of assessment was 
insuf&cient. The plaintiff, before he assessed his damages, 
had notice of this objection, and even if he had not I incline 
to thiok that the defendant would be entitled to move 
against the verdict in term within the first four days, a^ 
he has done. The plaintiff's attorney may have imagined 
that his having been allowed to enter his record on the 
12th of May, it was such a proceeding as would preclude 
the defendant from taking advantage of the insufficiency 
of notice, but the defendant could not be aware of the 
plaintiff's intention to enter his record until it was done, 
and as soon as it was done the objection to the intending 
assessment of damages was made. I do not think the 
defendant, by anything done or omitted to be done by 
him, has placed himself in such a position as to preclude 
him from making this motion, and the notice of assessment 
being clearly irregular, I think this rule must be made 
absolute to set aside the verdict. The interlocutory judg- 
ment being also irregular, and an affidavit of merits being 
filed by the defendant, it appears to me the better way will 
be to set aside the interlocutory judgment and proceedings, 
without costs. 

Eule accordingly. 
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BUFFALO AHD LaKE HuBOK BaCLWAT Co. ▼. BbOOSSBAKXB* 
NoUei of fri«l— OMi|HiCation o/ tfiie. 

TJtid«r 0. L. P. A.» leo. 14t, the eight dAjB' notise of trisl mqnixed is to be 

reckoned one day incliuiye and ti^ie oUier exolosiye. Notiee eerved on the 
6th for the tfith Ss therefore too late. 

[PBAonoB Oovwx, B. T^ 1857.] 

^ In this case defendant moved to set aside the verdict on 
the ground of not having received sufficient notice of triaL 
The notice was served on the 5th of May for the assizes to 
commence at Brantford on the 12th, allowing only seven in- 
stead of eight days, as required by the 146th section of the 
Common Law Procedure Act. In this case no written notice 
was given of any objection to the length of notice, but Mr. 
O'Reilly swore that in conversation with the plaintiffs' 
attorney he informed him of it, and made him aware that 
the verdict would be moved against should one be taken. 

The plaintiff conceiving his notice sufficient took a ver- 
dict against the defendant. 

McLean, J. — I have only to refer to the case of Vrooman 
V. Shuert, in which the same objection was taken, and in 
which judgment has just been given, for the grounds upon 
which the notice is held insufficient. In this case the 
defendant is not let in to plead as in that case, and as I 
think there have been no laches on his part to prevent his 
making this application, and the notice of trial must be 
held insufficient, and moreover the defendant has filed an 
affidavit of merits, the verdict must be set aside with costs. 

Bule absolute. 



HuTOHiNSON V. Baby, Gabon, Woodbbidoe, and Boismibb- 

Sher{f'^ur€ties—JH$eharg€ of—CertifieaU ofJudgmetU — Cotte of. 

The sheriff may, notwithstanding the repeal of 8 W. IV., ch. 8, sec. 6, ttill 
BubBtitate one surety for another nnder see. 11, and in this case, where it 
appeared that he had done so after the notice was given under 14 A 15 
Vic, ch. 80, hut that through negligence a judgment had been entered 
against the old sureties for subsequent defaults, relief was granted. 
Sureties for a sheriff are not relieved from their ooyenant under 3 W. IV.* 
oh. 8, sec. 2, by giving the notice provided for in 14 A 15 Vic, ch. 80, the 
latter statute applying only to sureties to the crown. 

A plaintiff cannot levy on a fi. fa. the amount paid by him for a certificate 
of judgment. 

[P&^cnoB GouBT, E. T., 1857.] 

This was an application to set aside judgment and exe- 
cution. 
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BuBire, J. — *rhe first defendant was the late sheriff of 
Esflex, and the other defendants his sureties. They were 
sued vpon an alleged default of the sheriff on the 18th of 
September, 1866, towhieh an appearance was entered, but 
owing to neglect and a series of blunders no defence was 
pnt in, and damages were assessed at the last asskes held 
at Hamilton, and judgment obtained, and execution thereon 
has issued. The defendants Garon and Woodbridge have 
obtained a rule nisi for relief on a variety of grounds. 

1. They ask, as against themselves, that the judgment 
and execution should be set aside, because they were dis- 
charged from being sureties, having given notice under 14 
(fcl5 Yic, ch. 80. It appears they became sureties on the 
16th of January, 1861, by the covenant prescribed in 8 W. 
IV., ch. 8, sec. 2, in addition to the bond to the crown, 
prescribed in section 1 of the same Act ; that Woodbridge, 
on the 18th of December, 1852, and Caron on the 8rd of 
January, 1864, gave notices to the Provincial Secretary 
Hhat they withdrew from being security any longer for the 
tiheriff Baby, and saying that they did so under the pro- 
nsions of 14 & 15 Vic, ch. 80. This act of theirs does not 
relkve them from the effect of the covenant given under 
the second section of 8 W. IV., ch. 8, for the subsequent 
statute is a provision for relief when persons have become 
security to the crown, but upon the covenant the defendants 
entered into they were security to any person being a party 
to any legal proceeding who might sustain damage. As 
lespects being relieved against that position the 10th sec- 
tion of 3 Will. rV., ch. 8, must be followed, and it is not 
pretended that the defendants took the course prescribed. 
Tb» d^endants can have no relief against their covenant 
upon this ground. 

2. They complain of the endorsement upon the writ of 
^. fa,^ because it does not comply with the 16th section of 
3 W. rV., ch. 8, in directing the amount to be levied from 
the sheriff first; and further, that the place at which the 
writ was issued is not stated. These are matters which of 
eoorse can be amended on payment of costs. 

3. The endorsement to levy the amount paid for the 
certificate of registry in the registry office is excessive ^ 
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With regard to this charge, there seems to be a universal 
notion with the profession that they can eharge it, but it is 
clear they have no right to do so. It is not part of the 
costs of the suit in any way, nor is it an incidental charge 
to obtaining a writ of fi. fa. It is something done by the 
plaintiff to charge the defendant's lands for his (the plain- 
tiff's) security, just as if he should take a mortgage, the 
expense of registering which he must pay himself, unless 
the other party agrees to pay it. 

4. They ask to be relieved against the judgment, and to 
be allowed to defend, on the merits, shewing that they 
have been deprived of a defence by errors of their attorney. 
If the ground of defence rested upon their being relieved in 
the way they have put forth as their more prominent 
ground, then I should refase to allow them to set that up, 
for it in truth is no defence. I see by the affidavit, how- 
ever, that it is stated that on Woodbridge notifying that he 
withdrew from being security, the sheriff substituted on the 
8th of January, 1858, the covenant of another person as 
security for his covenant, and on Garon giving notice in 
like manner on the 11th of January, 1854, the covenant of 
another person was substituted for his. The 6th section of 
8 W. rV., ch. 8, was repealed by 4 <fc 5 Vic, ch. 91, sec. 12, 
and therefore the sheriff was no longer bound to renew his 
covenant every four years; but still, though the statute 
does not expressly say that the sheriff may during the 
existence of the covenant substitute one surety for another, 
yet the words of the 11th section leave no doubt on my 
mind he may do so, and the former surety would thence- 
forth be discharged, except as to defaults occurring during 
his own time. If it be true, therefore, that these defend- 
ants were relieved from being security by reason of new 
security being substituted for them, it would seem to be 
hard upon them to make them liable in 1856 for defaults 
occurring in 1855 or 1856, because the covenant is still in 
the office of the clerk of the peace undischarged, and there 
found by the plaintiff. 

There has been much negligence on the part of the 
defendants in spreading a proper defence on the record to 
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shew their discharge, bni belieTing thai they can shew this 
it would scarcely be right to make them pay a large sum, 
anddrive them to take proceedings against others, when we 
see, if it be true what they assert, that there must nece% 
sarily be a complete discharge of their liability. Belief 
can be granted only upon payment of costs. 

The order will be that the judgment (interlocutory) and 
all subsequent proceedings be set aside as against the 
defendants Garon and Woodbridge, and that the defend- 
ants be allowed to plead their discharge by the substitution 
of other security as stated, on payment of costs subsequent 
to the declaration, and costs of this application. The 
defendants to be allowed a fortnight to plead to the declara- 
tion already delivered. 



Babidon y. Harein. 

New trial en payment of co$U — Delay in payment — Dieeharging nde. 

A. "verdict was rendered for plaintiff, and a new trial ordered on payment of 
ooste, which were taxed on the 27th of September; on the 18th of October 
defendant's counsel wrote to plaintiff's attorney offering to take short 
notice of trial, but plaintiff's attorney refused to allow any indulgence, 
and stated that the costs not having been paid an application would be 
made to discharge the rule for new trial. On the 23rd the costs were 
tendered, but refused, as there was then not sufficient time to give the 
proper notice for the assizes on the 27th, which, however, defendant 
offered to waive. 

Held^ that the plaintiff was not entitled to have the rule for new trial 
rescinded, but owing todefendant's delay the application for that purpose 
was refused only on payment of costs. 

[Pbactice Coxjbt, M. T., 1866.] 

This was an action of ejectment, and was tried at the 
spring assizes at Sandwich, and a verdict rendered for the 
plaintiff. In Trinity term, on the application of the de- 
fendant, a new trial was granted on payment of costs^ 
which costs, as appeared by the Master's allocatur, were 
taxed on the 27th of September, 1856. 

On the 18th of October a letter was written to the plain- 
tiff's attorney by the defendant's counsel, offering to take 
short notice of trial for the next assizes, and requesting him 
to make a special case of the matters in difference for the 
opinion of the Court of Common Pleas. In answer to that 
letter, a letter was received from the plaintiff's attorney on 
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the 22nd of October, bearing date on the 20th, stating thaik 
the plamtiff wonld not consent to any indulgence being 
granted, and the costs not being paid that an applicaition 
#otild be made to have the mle for a new trial discharged. 
On the day that reply was received the defendant was 
written to, and instructed to pay to the plaintiff's attorney 
the amonnt of taxed costs, and on the 28rd the amonnt of 
costs was tendered and refused by the plaintiffs attorney. 
The assizes did not commence till the 27th of October at 
Sandwich, and the plaintiff refusing to go to trial on ac- 
count of the costs not being paid in time to admit of notice 
of trial being given, though the defendant offered to go to 
trial upon any notice, and tendered the costs five days 
before the assizes, this application was made to discharge 
the order for a new trial. 

McLean, J. — ^In granting a new trial to the defendant 
the court must have been satisfied that the justice of the 
case required it; and as the plaintiff was perfectly aware 
of the defendant's readiness to go to trial upon any notioe» 
and has shewn no sufficient reason for not accepting the 
amount of costs when taxed and tendered to him, and pro- 
eeeding with the suit at the last assizes, I do not think 
that I am called upon to act rigidly in his behalf, by 
rescinding the order for a new trial, though the defendant 
ought sooner to have paid or tendered the amount. I do 
not see satisfactorily that the plaintiff has been prevented 
from bringing his cause down to trial at the last assizes by 
reason of any default of the defendant. If indeed he had 
been thrown over the assizes by the defendant's delay in 
taxing and paying the costs, he would be entitled to succeed 
in this application, but his omission to proceed seems to 
have been rather a matter of choice with him, in the hope 
of being able to retain the verdict which he has obtained, 
and which the court evidently thought he was not entitled 
to when the new trial was granted. 

As the defendant's delay has given to the plaintiff some 
excuse for his application, I cannot relieve him &om his 
dilemma without payment of costs of this application; and 
to enforce prompt payment of these as well as of the costs 
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of the new trial, the rule nisi in this case will be made 
absolute unless all costs are paid within one month *£roni 
this date. If so paid the rule will be discharged. 



Gibson y. Thomas (Sheriff). 

Demurrer — AtsestmerU of damages. 

Declaration was served on the 8th of April, 1856 ; on the 16th a demurrer 
was filed and served, and on the same day plaintiff joined in demurrer, and 
gave notice of assessment of damages for the 22nd. The record was ei^- 
tered hot withdrawn, there being no issue in fact on which the case could 
go to a jury. Plaintiffs attorney searched at the Grown Office on the 2l8t 
and 2STd, but oonld find no demurrer, and thereupon on the 23rd inter- 
locutory judgment was signed as for want of a plea. At the next assizes 
the reoord was entered iHthout any demurrer appearing <m it, and a verdict 
taken. 

Seld, that the proceedings were irregular. 

[Priciiob Oovbt, M. T., 1856.] 

This action was brought in the county of Brant against 
the defendant, as sheriff of the county of Wentworth, for an 
alleged escape, and the declaration was served on or about 
the 8th of April last, by leaving a copy at the ofl&ce of John 
Cameron, Esq., in Brantford, for him as the agent of the 
defendant's attorney. On the 15th of April a demurrer to 
the declaration was filed and served, and on the same day 
a joinder in demurrer and notice of assessment of damages 
at the next assizes, to be holden on the 22nd day of April, 
were served at the offic§ of Mr. Cameron, in Brantford, for 
Mr. Burton, as the defendant's attorney. The record, as 
appeared by the affidavit of Mr. Burton, was entered for 
the Brant spring assizes, but withdrawn in consequence of 
there being no issue in fact to be tried on which the cause 
could go to a jury. On the 23rd of April, the day after the 
opening of the assizes at Brantford, after joinder in 
demurrer and notice of assessment of damages (in which 
the word " contingent " was expunged), interlocutory judg- 
ment was signed for want of a plea, and at the last assizes 
the record was entered without any demurrer appearing on 
it, and a verdict was taken against the defendant, though 
notice was given to the plaintiff's attorney that if that 
coTurse were taken an application would be made to set 
aside the proceedings as irregular. 
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In pursuance of that notice the plaintiff*B attorney moved 
to set aside the interlocutory judgment, and all subsequent 
proceedings, for irregularity, with costs, on the ground that 
the said judgment was signed after a demurrer was duly 
filed and served, and after the plaintiff had joined in 
demurrer, and on other grounds disclosed in the affidavits ; 
or why the said judgment should not be set aside on pay- 
ment of costs, on the merits. 

McLean, J. — The plaintiff's attorney has filed his own 
afi^davit and that of his clerk, in both of which it is stated 
that diligent search was made in the office of the deputy- 
clerk of the crown in the county of Brant, and that no plea 
or demurrer was filed or found therein, and that interlocu- 
tory judgment was filed on the 28rd of Aipril, after such 
searches; that notice of assessment was given for and 
damages assessed at the last fall assizes. Neither of these 
affidavits takes any notice of the fact sworn to on the part 
of the defendant in moving this rule, that the plaintiff's 
attorney had actually joined in demurrer and given notice 
of assessment of damages on the 15th of April, before the 
spring assizes, and it does seem extraordinary that on 
searching the office on the 21st and 23rd of April the 
demurrer could not be found on the files, for Mr. Cameron, 
on whom the papers were served as the agent of Mr. Burton, 
swears that at the request of Messrs. Burton and Sadleir, 
when it was discovered last autumh that no demurrer was 
entered on the record, and that interlocutory judgment had 
been signed, he searched the office of the deputy-clerk of 
the crown, and found that a demurrer to the declaration 
was filed on the 15th of April last, and that interlocutory 
judgment was signed on the 23rd day of the same month. 
It is not in any way accounted for by the plaintiff's attorney 
how he happened to join in demurrer if none was filed, or 
why he gave notice of assessment of damages on the 15th 
of April when he only signed interlocutory judgment on 
the 23rd, but it is evident from the word contingent being 
introduced and then expunged in the notice of assessment 
that he then intended to proceed to assess damages con- 
tingent upon the demurrer, but was unable to do so, as 
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alleged in Mr. Burton's affidavit, from their being no issue 
in fact upon the record. Admitting the statement to be 
correct, that the plaintiff's attorney and his clerk could not 
find a demurrer filed when they searched in the office of 
the deputy-clerk of the crown, they could scarcely have 
forgotten their own proceedings, and must have been 
aware that the demurrer had been filed, though possibly it 
could not be found at the moment. The proceedings have 
been taken by plaintiff's attorney after due warning that 
they would be moved against for irregularity, and being 
clearly irregular they must be set aside with costs. 



The Gbeat Westbbn Eailway Company v. The Buffalo, 
Bbantford, and Godebich Eailway Company. 

Appearance — MUtake of D, C. C. in entering, 

Wheie an wppwataxoe waa dnly filed with the depaty clerk of the orown, but 
entered by him tinder the wrong letter, and judgment was in oonsequenoe 
signed, sooh judgment waa set aside with costs. 

[PBACTica GouKT, M. T., 1866.] 

' It appeared by the affidavits filed that the amount and 
particulars of the plaintiffs claim were endorsed on the 
summons, which was served under* the provisions of the 
CbxHmon Law Procedure Act; that the isummons was 
Served on the secretary of the defendants on the 29th of 
September; that the summons being returned and filed in 
the office of the deputy-clerk of the crown at Hamilton, 
search was made for an appearance on the 10th of October, 
Imd hone being then found final judgment was signed ; that 
subsequently the plaintiffs* attorney being served with an 
order for further and better particular^ of the plaintiffs' 
demand, informed the defendants' attorney that final judg- 
ment had hB&tx signed, which he was unwilling to waive on 
account of the delay which would thereby be occasioned, 
tt now appeared, by the affidavits filed on this application, 
that an appearance was entered for the defendant on the 
7th day of October, and the deputy-clerk of the crown 
accounted for its not being found when searched for before 
signing judgment on the 10th of October, by stating that it 
was placed under the letter B. instead of under the initial 
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of the plaintiffs, in consequence of being endorsed in the 
name of the defendants at the suit of the Great Western 
Eailway Company. 

McLean, J. — It is manifest that the proceedings are 
irregular, owing to the oversight of the deputy-clerk of the 
crown ; but as the defendants have been obliged to incur 
the costs attending this application to be relieved from the 
judgment, they are entitled to have their rule made ab- 
solute, with costs. 



Lf Be Bovle, an OvERHOLDiNa Tenant. 

Overholding Tenant. 

Where on the expiration of a tenancy oropB remain to be yaloed, this shonld 
be done, and tne amount tendered before applying under the Overholding 
Tenant Act. 

[Ohambibs, 97ih April, 1854.] 

Defendant had signed a writing, declaring that he was 
tenant to Dr. Gwynne at the rate of J680 a year, but for no 
certain time; his occupancy was to depend upon Dr. 
Gwynne's pleasure, who might at any time require him to 
leave on a month's notice. But there was a condition that 
if he shoilld be required to leave at a time " when ffrain 
crops should be standing on the premises^ or after a plough- 
ing for a summer fallow, such crop or ploughing should be 
paid for at a valuation, each party choosing an arbitrator, 
and the arbitrators choosing a third, provided that, should 
the valuation not prove acceptable to Dr. Gwynne or his 
agents, then that a reasonable time be allowed to me to 
remove the same from the premises.'' 

This writing was dated 80th of July, 1868, and it was 
expressed that each year's tenancy was to commence on 
the 24tfc of April, so that the occupation w«s to be con- 
sidered as having begun on the 24th of April, 185.3. 

On the 27tfe of Februa/ry, 1854, Dr. Gwynne served 
defendant with a written notice dated on that day, that at 
the end of one month from the service of that notice he 
would require him to give up possession, and afterwards, 
on the 24th of April, 1854, he demanded of him by writing 
to leave possession on that day. 
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Defendant stated to the bailiff who served this notice, 
tibiat if he had to leave the premises, he would "tear down 
the fences/' and otherwise injure the premises, unless Dn 
Gwynne would do to his liking. 

On these facts a writ was moved for in Chambers before 
Eobimon, C. J., under the clauses of 4 W. IV., ch. 1, which 
relate to overholding tenants. 

The learned Chief Justice had doubts whether such a 
case came fairly within the statute, but inclined to think it 
did, and that if the defendant had nothing to offer which 
could raise a question as to his obligation to go out, the 
remedy might be properly extended to this case ; but he 
thought it would turn out, and he so stated to the applicant, 
that there was some dispute as to the claim of defendant to 
compensation for wheat, perhaps sown in the autumn, and 
in the ground in March. Whether there was any such did 
not appear ; but he remarked that if there were it would 
raise a question ; that if defendant had no such excuse or 
any other to give, then it might appear proper to allow 
possession to be delivered ; but he must take out his writ 
at his risk, and that any appearance of a legal question as 
to his right would make the proceedings nugatory, and 
probably throw the costs on his client. 

It afterwards appeared that there was wheat in the 
ground, and that the landlord was going to have it valued. 
The learned Chief Justice then said they would do better 
to have all that settled, and offer the sum awarded, and 
then demand possession again and apply. 



Eebr v. Malpus et al. 

Where an appearanoe was entered for defendants without authority* of 
which they were aware, but made no application until after trial and 
judgment. Held too late. 

(pBAoncOB CouBT, H. T., 1867.] 

This application was made on the part of the defendants, 
Ely, Raymond, and Wrong, stating that an appearance and 
plea were entered and filed for these defendants by Mr. 
Nichol, an attorney, who had been instructed by the defend- 
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ant Malpusto do so, without any authority for that purpose 
from the three defendants. All the defendants except 
Wrong were makers of the note upon which the action was 
brought, and Wrong the indorser. Mr. Nichol, it appeared, 
entered the appearance for all the defendants on the 5th of 
November, 1856, and pleaded to the declaration on the 
14th of November. On the 27th of November, Mr. Baxter, 
another attorney, by letter to the plaintiffs attorney, in- 
formed him that Nichol had appeared for the three defend- 
ants mentioned without authority, and informed him that 
he would accept service of declaration for them. The 
plaintiffs attorney answered this immediately, informing 
Mr. Baxter that issue had been joined on the pleading oi 
Mr. Nichol, and that if any complaint was to be made it had 
better be done at once for relief of the defendants. 

Mr. Baxter made no application, but the cause wta 
carried down to trial, by writ of trial, at the January court^ 
before the judge of the county court, in the usual course, 
and judgment and execution issued. The defendant made 
no application until after the Ji. fa. had been acted upon by 
the sheriff. 

I^URNS, J. — The defendants are too late in their applica- 
tion, even if they could successfully sustain it. Their 
attorney, Mr. Baxter, knew that Mr. Nichol had entered an 
appearance for them, and tbiat an appearance had been put 
in for them. The whole conduct of the defendants ismd 
their attorney shews that they have been endeavouring to 
trap the plaintiffs attorney, and they thought that by re- 
maining silent till after judgment they might succeed in 

setting it aside. 

Bule discharged, with costs. 



BooERS V. Deeds and Yakbittart. 

l^ere the plaintifl appUdd to amend his deolaration, the defendant was 
also iUlowed to add new pleas, bat not as a matter of course. 

[Chambrbs, April, 1854.] 

The plaintiff sued defendants on covenants in an illeged 
ixidenture, in two counts, on two deeds wholly different in 
their contents, and said to be executed at different times. 
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He had as to both excnsed profert> <m the avennent thai 
they were in defendant's posseieion ; but afterwarde, stat- 
ing that he had disooyered thai he had in his poeseBsion 
the one set out in the second count, though he had sup- 
posed that the paper he held was only a copy, he applied 
to defendants' attorney to be allowed to amend the second 
count by inserting; a profert. Defendants' counsel answered 
that he might, if he would allow defendants to add to their 
pleas, otherwise not. Plaintiff, without replying to this, 
applied for and obtained a judge*s order to amend his 
declaration. On shewing cause against the summona 
defendants' counsel pressed to be allowed to amend also by 
adding pleas. 

It seemed to the learned Chief Justice that unless 
defendants would swear to some meritorious defence, it 
should not follow as a matter of course that they should be 
allowed to plead de novo on accoimt of the amendment 
and he told them they must make an application to add 
new pleas supported by proper affidavits. They did so 
without delay. 

BoBiNSON, G. J. — I think I must allow the defendants to 
amend by adding the pleas they desire to add; namely, 
non-performance of condition precedent, accord and satis- 
faction, and payment. These are not within any of the 
exceptions as inconsistent pleas. The cause of action aa 
alleged arose nearly ten years ago. The plaintiff took out 
his writ in September last, and delayed declaring till the 
21st of March, 1864. Defendant's attorney, being informed 
by one of the defendants, in the absence of the other, that 
he was sure no deed had ever been executed, pleaded only 
non e$t factum, which of course would have been all the 
defence required; afterwards, on seeing the other defendant, 
he was told that he thought there were deeds executed, and 
that the plaintiff probably had them, and^this induced him 
to wish to alter his pleading by adding other pleas. I* 
shall allow him to do so, under the affidavit he has made, 
as the plaintiff has delayed so long to sue, and conducted his 
proceeding in so dilatory a manner, and has himself 
received the indulgence of amendment, and in such a 
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itiaaiii^ M upon veflBCtion I tiiink mmde it ti^ thai 
-defendfttit tidiGidd be at liberty to plead again olivosk as of 
eourse. 



Begika t. Sage st al. 

Indietment^BaiU 

_3 priflonew were l ^ 

meni for IbIoikj, aad a otme resenre^ for the opinion ol tlie (}aeen*8 Bemfr, 
which had not been argued, the judge in chambers refused to bail except 
with Iftie eoBsent of the Attomey-Oeneval. 

[CBAiflumfl, Aprilt IBM.] 

AppKeatioii to admit priaonera to bail. 

BoKsraoN, J. — ^Both defendants were found guilty at tfa6 
Quarter Sessions for the county of Oxford on an indiciia«Dt 
ior stealing a heifer, bat on several objections taken to the 
conviction the judge respited judgment. The objeeticHifl 
ixrent to the merits of the case upon the evidence^ and 
appear to be substantial objections, on which it seems to 
me not improbable that the Court of Queen's Bench may 
•determine in favour of the defendants, who are now in dose 
•custody. 

They are sworn to be respectable farmers, having pro- 
perty, and not likely to abscond. 

The learned judge, in his certificate of the indiotmenti 
evidence, verdict, and exceptions raised, takes no notice of 
any application having been made to the court of Quarter 
Sessions by the prisoners to be bailed until the case can.be 
disposed of. 

It is stated by the defendants' counsel that such an 
application was made, and that the court declined to admit 
to bail, as the charge was one of felony, and the defendants 
had been found guilty upon their trial ; but that the court re- 
.served leave to the defendants' counsel to apply to a judge 
of one of the superior courts for bail. 

Such an application is now made to me. First. Can I 
iproperly notice the certificate of proceedings signed by the 
chairman, no doubt with a view to the statute 14 & 15 ^c, 
oh. IS, and for the purpose of bringing the case before the 
•court next term, but now handed up to me in chambers 
befoiB th6 term ? I think not, and if I should, upon a view 
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of what is ihexa. stated, .admit to bail, I should be anticqia- 
ting the judgment to be given by the court in term, and ia 
a meaaore prejudging the case. 

Then if I cannot properly take up the judge's certificate^ 
indictment, Sec., and act upon it for this purpose, before it 
has been or oan be returned into court, what have I which 
would warrant my interposing, by an order to bail, between 
verdict and judgment in the Quarter Sessions^ in a case of 
felony ? 

The statute 14 & 15 Vie*, ch. 18, vests the dUcretum to 
bail upon such a case reserved in the court which tried the 
prisoners. 

If I should allow bail then in this case, under such cir- 
cumstances, I should be over^ruling the exercise oi dia- 
eretion by that court which tried the case, and should be 
pr^udging in a measure the sufficiency of the evidence to 
sustain the conviction, before the point has been argued, 
and upon materials not regularly before me. 

The counsel applying must give notice to the crown 
officer, and with his consent I would bail, but not otherwise. 



BSGINA V. CONKOB ST AL. 
FarcUiU £ntry — RettituHon^Evidenee of Proieeutor. 

On an indietment <or forcible entry the defendftnta applied for delay in 
order to give evidenoe of title, bnt on the prosecator consenting to waive 
restitution in the event of conviction, thi^y were compelled to go to trial, 
and were convicted. A writ of restitution was afterwards ref ased, though, 
Semble, that it would in any case have been improper to delay the trial for 
the reason urged. 

SembU, silso, that where the prosecutor has been examined as a witness, 
restitution should not be granted. 

[Chaicbbbs, December, 1851.] 

The defendants were tried before Robinson, C. J., at 
Sandwich, in October, 1850, for forcible entry, and con- 
victed and fined. 

The prosecutor now, through his' counsel, applied to the 
learned Chief Justice for a warrant or writ of restitution. 

The same was urged at the trial ; but the learned Chief 
Justice there declined,'imder the circumstances, telling the 
plaintifi's counsel, however, that if it would be proper to 
grant it, he could as well do it afterwards as then, and an 
application could be then made, when he could consider it. 
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BoBiNsoK, C. J. — ^I decline giTing the warrant ; and for 
two reasons. 

1st. The defendants were indicted near the end of the 
assizes, and urged much to be allowed to traverse, filing 
affidavits, setting forth title to the property, denying the 
plaintiff's right, and alleging that they could not procure 
the evidence necessary for their defence during the sitting 
of the court. To meet this application the crown officer, 
speaking on behalf of the prosecutor, said that all that was 
wanted was to punish defendants for their violent and 
illegal conduct ; that it would be very inconvenient for the 
crown witnesses to attend again ; and that any evidence of 
title in defendants could not be material, for the prosecutor 
would waive any right to restitution in case oi conviction. 
On this declaration I compelled defendants to go to trial. 

Afterwards, however, defendants being convicted, and 
being brought up to receive sentence, I considered in the 
meantime, that the object of these prosecutions being to 
repress high-handed efforts of parties to right themselves, 
the intention and course is, as it seems, rather to restore 
the party wrongfully dispossessed, without reference to the 
right — ^to replace things as they were ; and therefore in 
strictness perhaps there could have been no reason in 
delaying the trial, in order that defendants might be able 
to produce evidence of title, though it might place them in 
a less tmfavourable light before the court, if they appeared 
to be struggling for a right, and not wanton trespassers or 
rioters (a). 

However, as the pledge was certainly express, that the 
prosecutor would not apply for restitution, and as the defen- 
dants were pretty severely fined, I think the prosecutor 
should be left to his ejectment. 

2nd. Another reason against granting the warrant is, 
that the evidence of the prosecutor was admitted on the 
trial, which before our late statute respecting evidence he 
could not have been ; and it seems against the spirit of one 
of the exceptions in the Act (regarding ejectments) to receive 

(p) See Begina v. Cokeiy et. al., (18 U. 0. B. 521) that OYidenoe of title 
in defendant is not admisBible. 
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him fts a witness if restitution is to follow. It is at least 
donbtfol. 



Boss £T AL. Y. GuMHIMaS. 

C. L. p. A., Sea. 135, 133, 185. 

Undtr lee. 133, 0. L. P. A., the endorser of a note may, without leave, deny 
the endorsement and notioe of non-payment, together with a plea of pay- 
ment, the first two pleas being in effeet only a denial of his contract. 

[GhjlICBBrs, October, 1856.] 

Action upon a promissory note against defendant as en- 
dorser. The defendant pleaded three pleas. 1st. That he 
did not endorse the note. 2nd. That he received no notice 
of the dishonor by the maker; and 8rd. Payment. 

The action was commenced under the old law; but the 
declaration had been filed and delivered since the Common 
Law Procedore Act came into operation. The plaintiffs 
signed interlocutory judgment, considering that the de- 
fendant should have obtained leave to plead the second of • 
the three pleas before doing so; and they then obtained a 
Biunmons under the 14drd section of the Common Law 
Procedure Act, calling upon the defendant to shew cause 
why it should not be referred to the Master to ascertain 
the amount due to the plaintiffs. In answer to this appli- 
cation, the defendant applied for leave to plead the three 
pleas mentioned, on an affidavit stating that there were 
grounds for the defences sought to be set up; but at the 
same time he contended that under the 188rd section the 
plea of payment might be joined with the pleas denying 
the endorsement and want of notice, and that these were 
allowable without leave. 

BuBNSy J. — On the first consideration of this case I was 
much inclined to think the 125th section of the Act war- 
ranted the defendant in traversing all the material allega- 
tions of the declaration by any number of pleas which were 
merely negative, and that the rule that he should apply for 
leave to plead more than one plea only applied when the 
defendant pleaded affirmative matter on his side to destroy 
the cause of action. I find, however, that in considering 
the effect of the 81st section of the English Act, corres- 
ponding to the 180th section of our Act, the obligation to 
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apply for leave to plead donMe applies as well to negative 
as to affirmative pleas. An instance of many pleas 
traversing various allegations of the declaration, all of a 
negative character, appears in Piatt v. Else (8 Ex. 864)- 
The plaintiffs were right, therefore, in supposing that as a 
general rale the defendant should ask for leave to plead 
double, even in traversing the different allegations in the 
declaration ; but it remains to be considered whether in this 
particular case the defendant was not at liberty to plead 
that he did not endorse, and that he had no notice of non- 
payment, without asking for permission to jom those two 
pleas; the pleas of payment, and that he did not endorse, 
being expressly authorized by the 188rd section of the Act. 
Our rules of 1842 did not prohibit more pleas than one, as 
tiie English rules did ; but in actions on bills of exchange 
and promissory notes the plea of non assumpsit was made 
inadmissible ; and the defendant, in a case like the present, 
was there obliged to plead two pleas in order to deny the 
allegations of the declaration, and he had no occasion to 
ask permission from the court to do so. The rules of 1842 
will remain in force until next Easter Term. The 2nd of 
the rules respecting pleading recently made, says that 
several pleas founded on the same ground of answer or 
defence shall not be allowed; but this will not be in force 
until next Easter Term. In Archer v. Garrard (8 M. & W. 
68) it was determined that several pleas which only make 
one answer to the declaration do not require to obtain leave 
to be pleaded together. Now, testing this case by that 
rule, it appears to me the defendant was at liberty to plead 
the two pleas without asking permission to do so. The 
contract of the endorser of a promissory note is that be 
will pay if the maker do not, provided he (the endorser) 
receives notice of non-payment by the maker. The giving 
of .notice of non-payment is part of the contract. The 
188rd section of the Common Law Procedure Act allows 
the defendant to deny the contract, together with a plea of 
payment. Here in this case the defendant by his first 
plea says that he did not endorse. That puis in issue his 
signature merely; but that is only part of the contract. 
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and if the defendant did not: dnj tkd aetiee he must be 
taken to admit it. The second plea denies the other part 
of the contract; that is, that he had not the notice he con- 
tracted he shonid hare in (urder to render him liable. In 
order to deny the contract in toto the two pleas are there- 
fore necessary; The 188rd section is silent as to the 
maimer in which the defendant may deny the contract, but 
I apprehend that any number of pleas may be used which 
may^ in consequence of the peculiarity of the contract^ 
beoome necessary for that purpose. It is the peculiarity 
of the contract c^ the endorser of a note which renders it 
neeessary to use two pleas in order fully to deny it. The 
mere denial of the endorsement would admit the notice, 
and the denial of having receiyed notice would admit the 
endorsement. 

It is yery true if the defendant succeeds on either plea it 
affords an answer to the action, but then the contract is of 
a two-fold character, and the two pleas do not cover the 
same ground of defence, but are distinct, applying to the 
two different parts of the contract* Non asswmprit would 
have traversed both, but the rules of 1842 compelled the 
defendant in a case like this to traverse the contract by 
distinct answers. Taking the 125th section with the 188rd 
section, and construing them with the rules of 1842, I 
think the' endorser of a note may deny his endorsement 
and want of notice without asking permission to do so, 
and that they are not inconsistent pleas. The 186th 
section authorises the plaintiff to sign judgment, if the 
defendant pleads several pleas without the leave of the 
court or a judge, except in the cases specially provided for; 
but the 188rd section provides for the defendant denying 
the contract alleged in the declaration without leave of the 
court, and the rules of 1842 obliged the defendant in an 
aetion of this kind to do so in two pleas instead of one. 

The plaintiff must proceed to issue on the pleas pleaded, 
and the present summons must be discharged, but it will 
be without costs. 
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OALLilOSAH ▼. BaINM BT AL. 

NoHe4 of triiUr^CompuUition of time— CX.P.^., $ee. 146. 

Under the Common Law Prooedmre Aet the eight dajB* notice of trial 
required' are to be reckoned one day inolnBlve and the other exolnsiTe. 
Notioe therefore on Monday for the following Monday ia too late. 

The same mis applies to oases sent down by writ of trial. 

[Quuv*8 Bbxor, T. T., 21 VloO 

This was a case tried in the connty court, on a writ of 
trial, tirhere a verdict was found for the plaintiff. 

PkUpotts moved to set aside the verdict for irregularity, 
with costs, on the ground that notice of trial was not served 
in time, being served on Monday for trial on the following 
Monday. 

HaUinan shewed cause. 

BoBiNSON, C. J., delivered the judgment of the court. 

The Statute 8 Vic, ch. 18, sec. 62, enacts that the notice 
of trial in such cases shall be the same as in the Queen's 
Bench. 

It now depends on the Common Law Procedure Act 
what notice of trial is to be given, and the direction there 
is that eight days' notice of trial shall be given. We can- 
not, we think, hold that to be governed as to the mode of 
computation by 2 Geo. IV. ch. 1, sec. 22, because it is not 
by that statute the period is fixed, nor by any rule of court, 
but by a subsequent statute, which, as to its construction, 
is not affected by 2 Geo. lY., or by any rules, but is to 
be construed according to the general rule of construction 
in such cases, which is not that both the first and last days 
are to be inclusive, but one of them only. The rule nin 
must therefore be made absolute. This point has been 
determined in effect by Scott v. Dickson (1 P. B. 866). 

Bule absolute (a). 

(a) See Vrooman v. Shaert, ante, page 122 ; and Buffalo and Lake Huron 
Railroad Company y. Brooksbanks, ante, page 126 ; and the next case— all 
deciding the same point. 
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Clabk Y. WaDDELXi. 

Uador Ilia Ocmmotx Law Ptoaednre Aei, notiee of trial Mmed on the 15lh 
for the SSnd is too late. 

[Paicnoa Coubt, H. T., 1867.] 

The declaration was served on the Ist of October, 1856, 
and also the demand of plea, the venue being laid in the 
county of Lambton, and the assizes to be held at Samia on 
the 22nd of October. The defendant's attorney lived at 
Chatham. He sent his pleas to an agent at Samia to be 
filed and served, and they were filed and served, on the 15th 
of October, on the agent of defendant's attorney. 

No defence was made at the trial, which was had on the 
second day of the assizes. The issue book and notice were 
not returned. 

The defendant obtained a rule nid to set aside the verdict 
and proceedings for irregularity, on the ground that no 
legal or proper notice was served. 

BuBNS, J. — The question to be determined is whether the 
first and last days of the time for giving notice of trial are 
to be reckoned in the eight days. No question could arise 
on the 86th section of 2 Geo. lY., ch. 1, for the 22nd section 
of that A.ct enacted that the first and last days of all periods 
of time limited by the Act, or to be there after limitedby any 
rules or orders of the court for the regulation of practice, 
should be inclusive. Neither of these sections are expressly 
repealed, but the 36th section is repealed by implication by 
the 146th and 147th sections of the Common Law Procedure 
Act, 1856. 

Although the time mentioned in these latter sections is 
precisely the same as that contained in the Act of 1822, yet 
the provision of the first and last being reckoned inclusive 
was confined by that Act to all periods of time limited in 
the Act, and to such periods of time as should be limited by 
rules or orders of the court for regulating the practice, and 
therefore does not touch the question as arising upon the 
construction of the clauses of the Common Law Procedure 
Act. No corresponding provision respecting first and last 
days has been re-enacted by the legislature, and the only 
thing affecting the point is how far the 166th rule of the 

19 VOL. II. r^^^^T^ 
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court of Trinity Term, 20 Vic, may be held to goveriL 
That rate cannot afifect ike eonsbraoiion of the time men- 
tioned in the Act of Parliament, because the rule affects only 
to be a guide where the number of days stated, not ex- 
pressed to be clear days, is prescribed ly the ndes qf practice 
of the courts. The case of Eowberry v. Morgan (9 Ex. 780) 
shews that the rules of court are not to be construed as 
altering or affecting the time mentioned in the Act of ParUa- 
ment, unless there was an intention by the judges to do so ; 
and then the question would be whether they had power to 
do it. In England, until the Common Law Procedure Act, 
1852, was passed, notice of trial for causes to be tried in 
Middlesex was served eight days before the trial, and that 
was reckoned exclusive of the last day, and for the assizes 
by statute 14 Geo. II., ch. 17, sec. 4, ten days* notice at 
least was to be given, which expression excluded the last. 
The Common Law Procedure Act, 1862, section 97, pro- 
vides for ten days' notice to be given in all cases, and that, 
it is said, will be reckoned exclusive of the last day. 

As the statute of 1822 does not affect the computation of 
time mentioned in subsequent statutes, we must give the 
same construction to the 146th and 147th section of our Act 
that would be given to the other clauses of the same Act, 
wherever a time is mentioned in the same terms as used 
with respect to the notice of trial. The construction hitherto 
given to other clauses of the Act limiting certain times to 
do certain acts has been that the day of service is reckoned, 
but the last day of the number of days is excluded. 

In this case there was therefore no notice of trial served ; 
that is, no legal notice. It was not merely an irregular 
notice, but in fact no notice at all, and might just as well 
have been served the day before the trial. 

Being the first, however, the verdict will be set aside with- 
out costs. 

Bule absolute (a). 

(a) Bee the last ca3e. 
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BiiLSBfiT T, Walton et al. 

JUfidamit to hM to hmO-^Mime^ Imt-^tatelneni ofeam$of aeHtm^Bntif^ 

Unp^Diviiicn into paragraj^hM* 
It is not necessary under the 112th role of T. T», 20 Yio., that an affidaTit 

to hold to bail should be divided into jmragraphs and ntimbered. 
Where the oonunisaioner designates himself ** A Commissioner in B. B^ 

Ac./* it is no objection that uie affidavit is not entitled in any court. 
An affida^t that A. A B. sore indebted for money lent to A. Held, suiBeiaii 

to authorize the arrest of A. 
Qtueret whether it would bare supported an arrest of both. 

J. R. Janes obtained a role nisi to set aside the arrest of 
the defendant Walton nnder the capias issued in this cause, 
the said writ of capias, the affidavits on which it issued, 
and all subsequent proceedings. 

Ist. Because the affidavit was not entitled in any court. 
2nd. Nor divided into paragraphs numbered. 8rd. Because 
it alleged the cause of action to be against both defendants, 
for money lent to defendant Walton. 

The affidavit was entitled in the case of David Ellerby, 
plaintiff, and Joseph Walton and Adam Tait, defendants, 
in the court of , the attorney having acci- 
dentally omitted to fill in the style of the court from which 
the writ issued. It stated that Joseph Walton, of the late 
firm of Walton <t Co., and Adam Tail were justly and truly 
indebted to him, the deponent, in £141 6s. lOjd. of lawful 
money of Upper Canada, for money lent by him to the said 
Joseph Walton, on the 26th day of May, 1866; that the 
said debt was jastly and truly due to him; and that he had 
good reason to believe, and verily did believe, that the said 
Joseph Walton was immediately about to leave Upper 
Canada, with intent and design to defraud him of the said 
debt. The jurat was " Sworn before me at Toronto this 
1st day of April, 1867. 

(Signed) " John Cbickmobb, 

• • " A Commissioner in B. R., &c." 

On the affi'Savit a praecipe was endorsed thus, " In the 
Court of Queen's Bench." 

(Style of the cause.) " Required a writ of Capias. 

(Signed) " R. Moora, 

*' Plaintiff's attorney.'* 
Moors shewed cause. As to the first objection, the com- 
miseicmer describes himself as a commissioner of thie^ 
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court, and that is Boffioieut: Urqobart v. Dick, 8 DowL 17; 
White V. Irving, 5 Dowl. 289 ; Perse v. Browning, 1 M. & 
W. 862. As to the second objection, the rule of court on 
which the exception is taken is imperative only as regards 
affidavits used in support of or in opposition to a rule ni$L 
As to other affidavits, the want of compliance with the ml* 
merely deprives the party of costs. New rules No. 112, 
. page 85. The third objection must also fail, for the affi- 
davit shews a perfectly legal cause of action. The state- 
ment of deponent is that Walton and Tait are indebted to 
him for money lent to Walton, which may well be the case. 

J. R. Jones contra. The authorities shew that where 
the affidavit is noc entitled in any court when sworn, at 
least the court must be inserted before takinig out a writ, or 
something must appear in the affidavit to shew the court. 
Osborne v. Tatum, 1 B. & P. 271; Moiling v. Poland, 8 
M. & S. 157. But the question must now be decided by 
the Common Law Procedure Act, 1856, sec. 28, which pro- 
vides '' that it shall not be necessary that any such affidavit 
shall be at the time of making thereof entitled of or in any 
court, but that the style and title of the court may be added 
at the time of suing out the process," &;c., and this implied 
that if not so added the affidavit will be insufficient. That 
is the fair construction of the clause, which should be con- 
strued here strictly, the liberty of the subject being in 
question. 

As to the third objection, it is true there may possibly be 
such a cause of action as is sworn to, but it is not stated 
with sufficient certainty. Deponent should have shevm 
the nature of Tait's liability, whether as endorser or other- 
wise, whether the obligation was joint or several, and how 
much was due by each party. . . 

EoBiNSON, C. J., delivered the judgment of^he court. 

In regard to the first objection, we think the Common 
Law Procedure Act, sec. 28, does not require any greater 
strictness of practice than prevailed before in respect to the 
entitling the affidavit in the proper court. It was intended 
clearly to have the contrary effect, by doing away with a 
difficulty, and not to give ground for a new objection^ And 
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the jurat being subscribed in this ease bj a oommissioner 
of the Queen's Bench, at Toronto, is sufficient, according to 
several adjudged cases, to dispense with the necessity of 
entitling the affidavit in the court. (8 Dowl. 17, 7 T. R. 
45, 18 East, 189.) 

As to the second objection, the 112th rule only deprives 
the party of the costs of preparing the affidavits, if it is not 
framed in compliancid with the rule, except as regards 
affidavits required for supporting or answering rules, and 
this affidavit is not one of them. 

Upon the last objection we have had some doubt, but do 
not think that we should give way to it. The affidavit is made 
only for the arrest of Walton, and it discloses a good cause 
of action against him for money lent to himself. If it had 
been necessary to consider whether the affidavit was 
sufficient to authorise the arrest of both, the question then 
would have been whether it might not possibly be true that 
the two might be indebted for money lent to one, and 
whether, if it be true, we should be justified in holding the 
affidavit as insufficient, because it was not stated that the 
money was lent to Walton at the request of both, or any, 
other circumstance that might make both liable for it. 
But when that person alone has been arrested to whom the 
money was lent, we think we should hold the affidavit 
sufficient. It is not objected that the affidavit does not 
state that money was lent to Walton at his request, and at 
any rate we believe that is not now held to be necessary. 

Bule discharged. 

Connors v. Squires. 

Under the drotunstanoeB set out below, the defendant haying settled ooUa- 
nrtly with the plaintLB was ordered to pay the plaintifPs attorney his 
costs, and an application afterwards made, to revise the taxation of such 
costs, was refased. 

[Ohambsbs, D4eembert 1850. J 

8. M. Jarvis obtained a summons on defendant to pay 
to the plaintiff's attorney £16 12s. 8d., the costs taxed to 
him on entry of judgment, and £3 9s. 8d., for three writs 
otfi.fa. issued in the cause, or that the plaintiff's attorney 
should have leave to take out executions against defendant's 
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^oods to levy the said sums, on the groiuad that the defen- 
dant and plaintifif had settled coUusiTely, for the ywpo0e 
of depriving the plaintiffs attorney of his costs. 

The i^aintiffy a poor man, had sued diefendani for work 
and labour, and recovered a verdict for £9 lOs. Judgment 
was entered^ and execution issued : two writs of ^. fa. in 
imccession against defendant's goods were returned n«fla 
homi^ and the plaintiffs attorney then took out %^huns»^ 
/a., and sent it, as he swore, with instmotions to the sheriff 
not to accept from defendant any of the plaintiffs receipifl* 
but to levy under the writ, he having heard that the defen- 
dant and plaintiff were about to settle so as to defeat his 
€laim for costs. He swore also that he believed he wrote 
"^ to defendant desiring him not to pay money to the plaintiff, 
but to him as the attorney. 

The sheriff received the writ, and being ruled returned to 
it on the 4th of July, 1850, that the plaintiff had ordered 
him to stay proceedings, he being satisfied in full, debt and 
costs. 

The plaintiffs attorney learned, on the 27th of August, 
1850, that it had been so returned. 

He made this application on the 28rd of November, 1860. 

The Jewries writ had been placed in the sheriff's hands 
' January, 1860, returnable on the first of Hilary Term. 

The attorney swore that the plaintiff had promised him 
ihat he would come to no settlement with defendant which 
should interfere with the attorney's receiving the debt and 
costs ; that he believed the settlement was made collusively, 
-to defraud him of his costs; 4hat the plaintiff was a labour- 
ing man, unable to pay the costs; that he had never 
received anything from the plaintiff on account of the 
suit; that his costs were wholly unpaid, and would be lost 
unless the court should interfere. 

The sheriff made a£Gidavit that he had some recollection 
of receiving instructions from the plaintiffs attorney not to 
allow any receipts of the plaintiff to be credited on the writ, 
but that before he got the writ, namely, on the 17th of 
August, 1849, he had been informed of the settlement, and 
defendant delivered to him the plaintiffs recedpt in full for 
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dd)i and eogts, on accouni of wJiich he afterwards made 
his return, in July, 1850« 

The defendant made affidayit that he never received any 
letter from the plaintiff's attorney to the effect that he would 
not recognize any settlement of his suit with the plaintiff, 
and forbidding him from making any compromise or settle- 
ment with the plaintiff, either before or after the settlement; 
that about the 9(h of July, 1849, he settled with the plain- 
tiff by paying him in full of debt, interest and costs, £17. 
He swore that the settlement was not made fraudulently 
and coUusiYely with a view of depriving said S. M. Jarvis, 
and cheating him out of his costs in the action. 

He admitted that he was aware the costs amounted to 
about £15, and that the plaintiff also knew it, as he stated 
that his attorney had sent him to settle with defendant, not 
being able to get the amount through the sheriff; that the 
pkuntiff said he would pay his attorney's costs; that he 
woald not charge him, the plaintiff, much, as he was a poor 
man. 

He swore further, that the plaintiff recovered unjustly 
against him; that the jury disbelieved his (defendant's) wit- 
ness ; and that the plaintiff told him he knew he was not 
entitled to the amount of the verdict. 

BoBiMsoN, C. J. — The plaintiff's attorney seems to have 
delayed his proceeding rather unaccountably, as he must 
have heard earlier than in January, 1850, of the settlement 
made in July, 1849, and which had been notified to the 
sheriff in August, 1849. 

The proceeding, however, is fraudulent in itself, for a 
defendant by paying £17 to pretend to satisfy his debt of 
£9 to the plaintiff, and attorney's costs, which he knew 
amounted to more than £15. I will order a rule on defend- 
ant to pay to the plaintiff s attorney by the first day of next 
term the amount of taxed costs and charges for writs of fi. 
/a., but not with costs of this application. 



On the 28th of January, 1851, the defendant obtained a 
judge's summons, to shew cause why the taxation of costs 
-should not be revised, to reduce the charge for writs, the 
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plaintiff paying the costs of this application if anything 
should be struck off, though less than one-fifth, and that the 
rule granted on the 17th of December last be amended by 
substituting the amount levied for revision. 

BoBiNSON, C. J. — ^I decline to make this order. 

Ist. The costs were taxed in June after notice of taxation 
served on the agents of defendant's attorney who had acted 
as his agent in this cause. They rejected the service, but 
sent the notice to defendant's attorney without delay. It 
reached him perhaps too late for him to attend, but if it was 
insufficient as served, and the taxation was therefore irregu- 
lar, he should have moved in reasonable time against it. 

2ndly. Instead of that the defendant in July settles 
fraudulently with the plaintiff, knowing that the costs had 
been taxed at d915, and takes the plaintiff's receipt for debt 
and costs. He thereby tried to deprive the plaintiff's at- 
torney of his costs, by affecting to pay them, and so far 
acquiescing in them, instead of moving for i^vision. 

Srdly. Then, when ordered to pay them to the plaintiff's 
attorney by rule made in December, I take the amount to 
have been settled conclusively. If he ever meant to object 
to the amount he should at least have done it then, and 
asked for revision. It is said he did ; if so, it was refused: 
the thing is finally closed : if he did not, he is now too late. 

4thly. The defendant's conduct was bad, but I never- 
theless did not make him pay the costs of the application 
in December. The plaintiff's attorney has had to pay that ; 
and I shall interfere no further. It seems £9 or so only is 
the alleged amount of excess. Instead of having it reduced 
from June to January, he tried to cheat the plaintiff's 
attorney out of them, and put him to the charge of resist- 
ing his attempt. Summons discharged, with costs. 

Shaw v. Obmiston. 

Attorney eommeneing action without authority, 
V^here it was shewn that the plaintiff's attorney had commenoed an action 
without authority, the court, on application of the defendant, ordered pro- 
ceedings to be stayed, i^d that the attorney should pay the delendvit's 
costs as well as the costs of the supplication. 

[Ps4oncB OouBi, M. T., 19 Vic] 

Bule calling on the attorney on the record for the plain* 

tiff to shew cause why aU further proceedings should not be 
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stayed, and the said attorney be ordered to pay all the 
defendant's coets m this oaase, and the oosts of the motion, 
on the ground that this aetion was whoUy prosecuted with* 
out the authority of the plaintiff. 

Dbafbb, J. — Nothing can be more positiye than the plain- 
tiff's denial that he ever authorised or directed the institu- 
iion of this suit, or that he contemplated becoming a plain- 
tiff to recoyer damages for the aUeged seduction by the 
defendant of Agnes McEibbon. And if the facts are cor- 
rectly stated in his ajfidayit, the action would not be main- 
tainable, for she did not become his servant until many 
months after she became pregnant. 

The affidavits in reply do not meet this statement with 
equal positiveness. They rather in some particulars con- 
firm the plaintiff's statement, that his motive in accompany- 
ing Ann McEibbon to the office of the plaintiff's attorney 
was rather that she might be advised what course she 
might or could take under the circumstances, than that he 
contemplated instituting an action to recover damages for 
any injury he had sustained ; and there is not a little in 
the affidavits to lead to the conclusion that Ann McEibbon 
herself, and perhaps others, looked upon the suit as institu- 
ted for her benefit, and were on that account desirous that 
it should proceed. And the affidavit of the attorney appears 
to me rather to lead to the conclusion that he inferred the 
plaintiff wished this action brought because no other 
person could sue for damages, than that the plaintiff 
desired any such suit to be brought. 

With regard, therefore, to the plaintiff authorising the 
suit, I must say I think the affidavits, carefully considered, 
fully lead to the opposite conclusion. And I cannot refrain 
from quoting Lord Tenterden*slBJigaB,ge, as given in a note 
in 1 Chitty's General Practice, 440 : " It too frequently 
occurs that, upon a client's statement a suit is precipitately 
commenced, without first ascertaining the evidence, and 
sufficient enquiry into the details of proofs is not made until 
just before the trial, after much expense has been incurred, 
and then it will appear that for want of adequate evidence 
the suit is not sustainable. This is grossly absurd and 
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culpable negUgenoe.** In the presdtit oase, a proper estqnirf 
into the deiaOs of proofs would hav^ ^^^eotMd this trillM 
having been imrtitatedi and iwoold hate I94red«fi tUs B^A^i- 
qnent trouble and expensel 

Afr it 18, htfwmet, hating arrived at the conoliiBion on 
the affidatitd that this a«tiea was brwghtf witilioiil mt^Mfly 
from the plaintiff; "the case bf finUbiwt t. PhOfi^ (1»M. « 
W. 702) 18 an etpress anfhorily for making Ifais rale 
absolute, and that caise wa8 relldrised i6 and a^roved m t 
Ex. 1. The Mle, thertfare, 'idHA be abftoiute. ^ 



Stafford t. Tbuejcak. 

Entry ofJudgwierU nunc pro tume — DeUiif, 

In an aotion of dow«r Judgment was given In favoor of the tenant im June, 
1866^ In Aagnet^fae tenant iUed,«idtlM«Bft^ of judgment vasdeh^fed 
by the diffienlty jn proonidng the affidavit oi diabimevieuta. 4lV ^^ 
demandant brought another aotion against the heirs of the icmant for 
dower in the nnfte huijli and in April, 1857, an «pptt«alibzi wm Uttds ^ 
allow the judgment given in June to be entered nunc'jH-o pime. BM^ too 
Ittie 

[Obambsbq, AprU %. I8TS.] 

The defendant applied to be allowed to enter judgment 
nunc pro ttinc, us of the 2flth of June, 1866, on which day 
the court gave judgment, discharging the rule niii ior a new 
trial. 

It was an aotion for dower commenoed in 1855, and tried 
in January, 1866, when a verdict was given for tiie tenant. 
In the term following the plaintiff obtained a nde niti fat 
a new trial, upon the evidence, and on affidavits, whieh was 
served on the 12th of February, 1856. 

The premises were in the county of Peel, but the deman- 
dant resided in the county of Huron, and could not, it was 
stated, obtain affidavits in answer to those filied by the 
plaintiff in time to show caude against the rule in Hiiaiy 
Term, and it was enlaarged till Easter Term (1866). 

In Easter Term the rule nid was argued, and judgment 
was given on the judgment day after that term (26tii of 
June), discharging t^e rule. 

It was sworn by the attorney for- the tenant, that he was 
delayed for some time in entering judgment, ia eonseqtteliee 
of being unable to procure the subpcenas for his witeesses 
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-from flte person who had served them, and also a Bjtate- 
i^tf <tf ttr6 stimB^ pidd to the Several witnesses for their 
a W en ft mee ; that- about the 24th of Angiist, td$6, the 
tMAiM eitaie td Toroofto'to his attorney, and gave him some 
mfi»malioti!te8peotfh]^the wttn'esses, and was to return in 
a short time with fall inform^on, but he died snddenly, as 
b^ wa<B leatiii^TForonto on fiis way hoihe; that ^he difficulty 
iM -ptimtihg Ike^ Mcee^tuiy Itffidayii of disbursenlenis waa 
iiaMised by Mi death, and had not yet beep removed, and 
the judgment had in consequence not yet been entered up. 
Thi6 aidtnahila&t hiad lately brought an actibn for dower 
in Ihe sfune laiid against the heirs of the late tenant. 

BosnritoN, 0. J.w^I should be glad to acce4e to this 
iqif^cation, if it appeared to me that it was warranted by 
ahi^osity; for I do not see that it could do injustice to the 
demanaint, As her right to dower was fairly tried in the 
fMner action, and the ver^et in favour of the tenant was 
sustained by tiie court; and the heir of the tenant, who is 
now sufed, if he' could set up that judgment in bar, would 
be placed only in a just position, and this case would noi 
improbably arrive, without the expense and delay of a trials 
at ttie same result as it will do after a trial. But on the 
olber hai^ we are to eonsider that the effect of the judg- 
ment, if allowed now to be do entered as to make it lefgei, 
nMwithetanJfog the statute 17 Gar. 11., would be that the 
li^ow^wotdd be thereby finally barred' as to her right to 
the estate which she claims; and that being so^ the court, 
and nuxre^espedally a single judge out' of court, should not 
da what 'Will have that effect, if the propriety of it be at all 
questionable. 

I Ibd nothing but the case cited by Mr. Gramble of Evans 
V. Bees (12 A. A B. 167) that appear^ to go by any means 
the length of supportmg this application. Blewett v. Tre- 
gnming (4 A. A E. 1002) cannot be treated as authority, 
for it was detimnined without taking time to consider, and 
without any authority cited, or reasons given by the court 
for the judgment; and besides, there was this difference 
^>^een that case and the present, that the party against 
whom the verdict was died within two terms after the delay- 
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which had been oecasioned by the pending rule had ceased. 
Here two fall terms elapsed after the court had disposed of 
the role, and after the death of the party. It was not till 
about nine months after the judgment given discharging 
the rule, and seven months after the death of the party, 
that this application was made. 

The case of Evans v. Bees is a deliberate decision of the 
Court of Queen's Bench, which seems stron^^y to sapport 
this application, but it stands so much opposed to many 
decisions, both before and after it, that have been made in 
all the courts, that I should not feel warranted in following 
it, even if the facts were not stronger in favour of the party 
applying in that case than in this. But in fact the delay 
there was much less. The trial took place in the spring 
of 1839, and the defendant, who obtained a verdict, died 
on the 3rd of April, before the ensuing term, in which a 
rule for a new trial was moved, which the court discharged 
on the 8th of May, 1839. Judgment was entered on the 
24th of June, twelve days only after the end of Trinity 
Term, which was the second term after verdict. There is 
therefore a vast difference between that case and the pre- 
sent, and it appears to me that I could not make the order 
moved for here without disregarding wholly the authority 
of many cases in all the courts. 

I refer in the Exchequer to Lawrence v. Hodgson (1 Y. & 
J. 868), Lanmann v. Lord Audley (8 M. & W. 586); in the 
Queen's Bench, to Doe dem. Taylor v. Crisp (7 DowL 684), 
Miles V. Bough (8 D. & L. 106), and Mills v. Williams (9 
Q. B. 47) ; and in the Common Pleas, to the Fishmongers' 
Company v. Eobertson (8 C. B. 970), Vaughan v. Wilson 
(4 Bing. N. C. 116), and Freeman v. Tranah (12 C. B. 407). 

I discharge the rule, but not with costs (a). 

(a) In Easter Term foUowing, Adam Wils<m, Q.O., obtained a rale niH to 
enter the judgment nunc pro tune, as applied for in Oluunben. tT. B, Jcnts 
shewed oanse, and in Trinity Term the court gave judgment, oonf&rming the 
above decision. In addition to the cases referred to in Ohambers, Heathoote 
T. Wing, 11 Ex. 355, was dted for the tenant. 
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yicKxsztM T* MoKsRZIB* 

11m «S0eatkm 1ijd«f0iid«il of ui Mrignment la tmst te hif erediton, bgr 
wUeh tliepkmiiif is to be flnt peia, and the aeetiytaiiM of saoh aMign- 
BMnft by the plaintiff la no anawer to an appUoatioii for attaehmeat on 
aa award pieviooaly aiade for the mae debt. 



[Pbaotiob Ooust, T. T., 1867.] 

A oaase was referred to certain arbitrators, who, on the 
19th of NoYember, 1856, awarded that the defendant should 
pay to the plaintiff the snm of £87 8s., also the costs of the 
fltiity and £15 for the expenses of the reference. The costs 
had been taxed at £40 8s. 8d., including the £15 expenses 
of the reference. The present application was for an 
attachment for non-payment of the sums mentioned. 

The application was resisted, on the ground that the 
debtor had made an assignment of his goods and effects for 
ihe benefit of creditors, placing the plaintiff as first creditor 
to be paid the amount .due to him. 

The assignment was dated 27th of April, 1857, and the 
plaintiff had signed it as a creditor. He stated in an affi- 
davit, filed in answer to one made on the part of the defend- 
ant, that he was satisfied with the arrangement; but that 
he signed the deed of assignment with the understanding 
that he should not forego any legal remedy he had. 

BuBNS, J. — ^The question is just this, whether having 
accepted an assignment of the goods 'and effects of the 
debtor precludes the creditor from seeking to enforce an 
attachment. The deed contains no release of the defend- 
ant, and no stipulation of any kind whatever on the part 
t)f the creditors of the defendant. It does not appear to 
me that the plaintiff hi&s in any way compromised his lega4 
.rights, and therefore the attachment should issue. 
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ArbitraH<m—Tre9p§0 i * ^U mrtgtt . P natrtfcoriKd awanK. 

Defendant sold certain land tp qm Ij., and tool&« mav^gage to aewpne^^yt 
of the pnxohaae monoy. L. afterwazcb oonyejed to ^, plaintif!» 9«H^ 
to this mortgage. The defendant atill owaecl the a^ivming l»Ad> and 
'di0pQtea as to the l>oimdai^ haTing arisen, the plaintiil broo^t .this 
action of treapam, whioh, ^nth all matters in difFerenoe, was refeired to 
arhitratfon. ' The arbitrator awarded in fayonr of ihe plaintifl, and 
directed that the defendant should release and dischaMo Uie aaoatoige 
'executed to him by L. Beldj that he had exceeded nia anthoxiigr in 
dtaling with the mortgaBe, which was not mentioned in the gefoJUdfces; 
and the award was set aside. 

[)huLOTicB Cqvwx^ T. T., 1867.] 

Tbespass to certain lands olaimed by the plaintiff, ■^^„ 

The defendant had been the ownelt of lot No. 18, iBt fbe 
third concession east of Muskrat lake, in the ^o^pmd:iip,Qf 
Westmeath, and on the 5th of April, 1858^ he eonvey^^the 
same to one Abel Leonard^ who paid ^^Itot j;he puxob^^ 
money down, and gave a mortgage on the same land jto 
secure the sums remaining due, as follows : J9^0on theStb 
of April, 1854» JB25 in April, 1855, £22 10s. in April, 1856, 
and £22. 10s. in April, 1857. On the 6th. of June» 1853, 
Abel Leonard sold and conveyed the said lot to the plainii^, 
subject to the payment of the mortgage at the times speci- 
fied. The plaintiff paid the £10, with interest.pn it, on the 
8rd of May, 1854; and after that the parties got into dis- 
putes about the boundary line of the lot, th^ defendant 
still owning the adjoining lot; and various other disputes 
existed between them with regard to the defendant assuming 
possession of part of the lot, and taking crops from /]t, 
which resulted in the plaintiff bringing his action, to which 
lection the defendant replied that lie was mortgagee of ii, 
(fljid no action of trespass would lie. 

It seemed that the record was brought down to trial JEpr 
the unifed counties of Lanark and Benfrew at the hH 
assizes of 1855, when it was agreed to refer the disputes to 
arbitration. The arbitration fell through, and again the 
record was brought down for trial at the fall assizes of 1856. 
At the suggestion of Mr. Justice Hagcarty, it was said, the 
case was again referred. The rule of reference referred 
ih$ eau$$t and aU maUen in ikffertnce. 

Under this reference the arliifcnikNr diieeted a verdiet to 
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h0 eotApsd for tbej^Uwtiff for 4618 10b. dfmaeea, and that 
id^. 4#9^4aD;t ahoutd pAy^ftUMstn; and keforther awarded, 
Ufa^ t^^ 4efei\4apt had committed treBpasaeB to an amount 
ft cJMMges iskd^pendenUy o( the .^£12 109»» whudi the plain<t 
t^^94»rigbt to reoorer in the action, and therefore the 
wrhHlBafcff found that there yfM nothing dne npm. the mort- 
gage^ ^ther past or to lall dne» and. he ordered that within 
a month from the date of the award the defendant shoold 
delw^ op any poeseesion he might hold of the lands, and 
alaf 'Vittnn the ^iqte timeshonid execute and deliyer to 
the plaintiff a discharge in law of the mortgage, snch certi-^ 
fiea^ to heexecijLted ii^ proper and legal form, and to be 
iMSfOnipmL^ ]^y an affidavit of due execution for the pur- 
yo^^ registration ; and the pexformwce of iheee things, 
with t)ie payment of the costs, should be a full satisfaction 
^d dischaorge, and a final end and determination of all 
matters in difference. 

The defendant moved to set aside this award on the 
ground that the arbitrator had exceeded his authority, and 
for improper conduct of the arbitrator, and on various 
other grounds. 

BuBHS, J. — ^I have looked over the various affidavits, on 
both sides, and though I am by no means satisfied with the 
conduct of the arbitrator, yet I do not see my way to make 
tbe ground of partialiiy and corruption on his part so 
dearly manileat that I should set aside the award/ and on 
thai ground visit the plaintiff with the costs of this applica- 
tion. The defendant probably did deal hardly with the 
plaintiff in the matter, he, the defendant, being mortgagee 
of the, premises ; and probably it wi^s to avoid all qi^estion 
of the plaintiff^s right to maintain an action at law against 
the znqrtgagee that the learned judge suggested, if he did 
suggest, that the matters in difference should be referred. 
J can very well understand that position, but how the 
iUrb|trator c^uld.have supposed the referenp.e of the* action 
and all matters in difference between the parties gave huppi 
Mkhorify to order the defendant to discharge a mortgage 
timd^ ^ him by Abel Leonard I caip^ot cpmprehend. The 
plaintiff was in no way liable to the defendant upon that 
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mortgage, and eoold not be affeeted by it/farther tium tliat 
if he did not pay the instahiient by ihe days speeifted he 
would be liable to be dispoesessedof the land. The money 
doe upon that mortgage, therefore, was not a matter in 
dispute between these parties, and if it were intended to 
give the arbitrator power oyer it in the way he has mentioned 
in his award, the matter should have been specially men* 
tioned in the reference. 

It is endeaToured to be made out in the affidavits that 
the learned judge suggested to the parties at ni$i prinu that 
the arbitrator should have power to deal with the mortgage, 
but if so, care should have been taken to have had it in- 
serted in the reference. That partof the award affeets the 
whole, because the arbitrator says that the damages awarded 
to the plaintiff, vis., jglS 10s., are over and above the 
amount of the mortgage money both then due and to 
become due, and for which he considered the plaintifF was 
entitled to recover. 

The award, therefore, must be set aside. 



Dale V. Coon et al. 

PUading^Several Pleoi— General ieeue " hy statute.*^ 

Special pleai will not be allowed together with the general iaaue biratf^ie. 
A person aeting in aid of a bailiff may plead under the statute, Imt not if 

he be a mere Tolnnteer interfering fiom the intenat wfaieh he has in the 

prooeis* 

[CBAXBns. 96th iiprtt, 1S54.] 

The defendants had pleaded the general issue ** by 
statute," together with several special pleas. 

The plaintiff moved to strike out the special pleas. 

Robinson, C. J.— I think the defendants should not be 
allowed to plead specially the defences which they are at 
liberty to prove under the general issue. Having availed 
themselves of the privilege given by the statute^ they give 
up the right to plead specially, but I will allow them to 
elect within twenty-four hours between the two kinds of 
defence. 

Our new rules do not in strictness prohibit pleading the 
same defence in several pleas, as the English rules do, but 
rather, I think, disallow the costs of unnecessary pleas. 



Digitized by 



Google 



nAXJi V. OOOH BT All. 161 

m 

Stilly the defendants here can only be allowed to plead 
doable without an order, where in England under the 
elatate of Anne the doable pleadmg would have been 
allowed (a);/aitd ttie oases shew that upon that statute, 
4aid before the new rules in England, the defendants woald 
not have been allowed to plead the general issue by statute, 
and with it special pleas advancing no defence but what 
might under the statute have been given in evidence under 
the general issue (5). 

It was objected that the. person aiding could not plead 
by statute. 

It is the statute 14 k 16 Vic, ch. 64, that must govern 
now, and not the 18 k 14 Vic, ch. 68, or any former Act. 

As to the bailiff, the general issue pleaded by him ''by 
statute" must be sufficient for his purpose, if he acted 
under or by colour of process at all in what he did. If he 
did not so act, he had no pretence for putting such a plea, 
so marked, on the record, and should give it up, and adhere 
to his special pleas, or, if he prefer it, give them up and 
adhere to his general issue by statute. 

As to Hughes, if he can be regarded as acting in aid of 
the constable, then I think the protection extends to him, 
though I do not find any express words in the last statute 
taking in such persons, as there are in English Acts. He 
would come under the words, '' other persons fulfilling a 
public duty," if under the circumstances any duty was 
thrown upon him to aid, &c., not perhaps if he were a 
mere volunteer, interfering from the interest which he had 
in the process, either direct or indirect. 

The last plea seems to shew a case of that kind, and the 
evidence on the trial might shew that he was the person 
setting the bailiff in motion, in which case probably the 
general issue would not avail him as to any special matter 

(a) See nile 88 of E. T. 1842 ; Cameron's rules, 40; and 2 Geo. IV., oh. 
1, see. 7. The Prttotiee it now aliped bj the Common Law Piooediue Ael, 
16^, see. 130, and is the same as in England, sereral pleas being allowed 
only by leare of the oonrt or a judge. 

(ft) See Boss ▼. Clifton, 11 A. ft B. 681^ 8. O. 9 DowL 1,086; Fisher V. 
The Thames Jonetion Bailway Co., 5 DowL 778 ; Legge t. Boyd, 9 Dowl, 
89; Keale ▼. MoEenzie, 1 Cr. M. ft B. 61; 0*Donohoe t. Magmre, 1 P. 
E.18L 
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«f defeftoe. But thsl, I ihmk, sheold not gcyrem me in 
diiposiogof this applioatknu 

The defendant is bcnm^ to know his awu oaee, and 
whetlMr he aoied on his omn behatf or uptm Ihe eaB of the 
offieer, and in Ue aad/as any ottier tUrd paii^ iiii^^ha*^ 
doiie,.and he mnrt eleet between the two modee of d efenee 
as he may be adTieed, and not tiy to avail himself of bottu 



Fbaseb y. Bobbins et al. 

Ii^jimaH&n^-C, L. P. A., 1606, tea. 283, 986. 
An injnnetion may be granted in aetions of ejeoiment. 

[Obudub, JfiHvJk 80, 1887.] 

Ejbotmknt. On the 10th of March, 1867, after an a|^ 
pearance had been eotered, the plaintiff moTed for an 
injunction on defendants not to eat timber on the lands ut 
question, nor io remove any of the wood and hay piled anid 
stacked upon the land, which was granted. 

The defendants on the 80th of March moved to disdmrge 
the grderi contending that the sections of the Common Law 
Procedure Act respecting injunctions do not aj^y to aetiona 
of qectment or replevin. 

BoBiNsoK, G. J. — The 288rd clause, which makaa pro- 
.vision for injunctions being claimed in the aotion, gives the 
ramedj in all cases of breach qf contract, or other w^ory, 
|md it enacts that the plaintiff may, ' ' in like ease and man- 
ner*' as is provided in respect to mandamus (27fith claoae), 
claim a writ of injunction. Jt is suggested that the worib 
''.in like pass/' as used in the 288rd clause^ means in 
actions of the si^e description; and as the 275th elaose, 
whioh gives the remedy by mandamus, gives it in any 
action except repUpin or ^ectmeiU, that the same two kinds 
of action must be held to be excepted in apptying the 
AS&rd clause respecting injunctions. Whether that waa 
clearly intended by the legislature or not, there would be 
.nothiog inconvenient or unreasonable in the constimction 
-which would except those two forms of action fr6m the 
operation of the 288rd clause, because, as to xepleviUf there 
Is no room for the remedy by injunction, the propfariy 
itself being in the hands of the plaintiff, and the defendants 
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^^i^if^ be iKi«(|4iflliil, Mi AH ^ 4)Mtom^ tlMe ipoald he 
^ genee ifi i«p)y»igtli^ iSAni ^latoee^to ihem» UottoaB ihe 

foesesgiQii of ibe^lM4> 0nA he wellU flefuire no iiQmtetioB 
to be in forae firem t]!iia(.J;i(fte,. 

I.But it is the,896t}) jslipee irbidt we have to eoeeidfir in 
Mfeienoe te iqjQ^Qtioiif^ Boearjafl &c> aa ibis 5m«» io Yeflfaca» 
waste or destnictipB while the: aoti.OO j(9 j^ending, Ili^e ie 
nothing in that chtuse expressly limitmg its application to 
such cases only as those in which the plaintiff may claim 
an injunction in his pleading as one ol the objects of that 
action, and the provision will be made less beneficial than 
jt mast, as I think, have been intended to be, if it mnst be 
M limited; in other words, if no tcanpw^iy injunction can 
be obtained by a plaintiff ip ejectment uadeir any cixoum- 
stances to stajr waste while the action is pending. 

There may be ciMSes caLyoig ¥ei^ strongly for it, as^ for 
4n9tance» where atipere tat^espaseer has gone upon land or 
.an 0Ye]Rbol4ing t^AiM refuse to 1^0 oiit» and puts his land- 
lord to fUQ acst^oBi in wbich cfMaet tbe defendant mvy not be 
ffi cirofuaftstaaces to m^ compei^ation in damftgee.&tt' 
IHi^ destf^^tion he ni%y eopomit; and it does sometimet 
^{^n that such person, while^the action is going on, 
fither £or jth^ pm^ope of piaking an. unjust gain, or frmna 
nialicious feding^ may ^(cpnaiit iiQp^ries of a very proroking 
kind, wl^le thisy are ko^jUa^ an unlawful posiesBion, which 
il^y k^jpfWtmuftsoaneaai^e. * 

^ Xhe e^e pf ,Xhe Attcmejr^Oenieral t. Hallett (Id M. & W. 
569) andi^e ease referred io in it, shew that a comt of 
j9(pity jWppld m ft strong casfd of the kind I. have just sup- 
l^qeed iffcpigiib. ft ten^poraiy ii\}uneti<m, to mteain waaliv 
Ifhile ^jieiaiQii i^ which the izigbt is to be:tn6d is yet nat- 
fUta^g^j^^ I do not tiunk it uw6a^oMU0 to suppose 
4fai)t'f^^l^^ by ii^p 286th Qlauso to give the 

iwftfl»BM*y iMft>f^ OQUi^^WWt flPWfiar. ly att.l«>plieation i» 
|te^wi%«it)^ile|^wgthe pla» 
lEOteeding 19 jo^y^lier courb. 
it was indeed my impression that it is in aHfa n e df Qec*^ 
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meai thai tluB remedy, by temporary UQimction, would be 
more beneficial than in any other ; and having heard that 
the pronsion had in other oases in Chambers been taken 
to apply to ejectments, I granted it without a doubt occur- 
ring to me upon the leg^ty of the proceeding. The affidavit 
on which the writ was granted being strong, and being 
reluctant to conclude that the statute does not give the 
power to issue a temporary injunction in plain cases of this 
kind, I allow it to stand, at least to the trial. 



Pattebson y. The Feoyincial Insxtranob Company. 

Striking out wmeeeuary av^ menU C. L, P. A,^ ia66» $ec$. 98, 101, 106. 

Where adedarmiionon apolifly of iiuinn&ee wm inthe old foim, eontaiolai 
■peeifie ayerments of performanoe of oonditions preeedent, it wai refezred 
to the Master to etrike oat the saperfliions matter. 

[OMAXBaBt, April 1, 1857.] 

Action on a policy of insurance against fire. 

A summons was taken out, caUing upon the plaintiff to 
shew cause why the recitals of the policy of insurance de- 
clared on, after the statement of the insurance, and down 
to and including the specific ayerments of performance of 
the conditions of the policy, and such other parts of the 
declaration as might be thought superfluous, should not be 
fitmck out of the declaration, with costs, and why in tha 
meantime proceedings should not be stayed. 

The declaration was in the form hitherto in general use, 
setting out aU the conditions and terms of the policy, with 
averments that the plaintiff had done none of those things 
respectiyely which would have avoided the policy. 

BoBiNsoN, C. J. — ^The pleader, it would seem, has been 
anmindful of the provisions in the Common Law Procedure 
Act (sees. 98, 101, 106), which make it safe to omit many 
things now which could not prudently have been omitted 
before. I do not see in the Act any direction or authority 
to move to strikeout superfluous averments in the dedara*- 
tion, which the defendant has moved in this case; but as 
the effect of the recent changes which I have referred to is 
to enable the pleader to confine himself with more con- 
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fidenoe ihan he omild before ha^e done to saoh Btaftemenie 
as are eesential to shewing a good oanae of aetion, we may 
with 80 much less hesitation take the course it has always 
been considered the courts were at liberty to take at com* 
men law. I refer to the cases of Dundas v. Lord Weymouth 
(Cowp. 665) and Price t. Fletcher (Ibid. 727), and abo to 
Fanner t. Champneys (1 Cr. M. k B. 869). 

I will» therefore, refer it to the Master to strike out the 
superfluous matter in the declaration in this case, as was 
done in Price y. Fletcher. 



Gbeeke et al. y. Wood. • 

C. L. P. A., sec. 198. 

An attaofament for not obeying an order to appear and be ezamined as to 
debts cannot be iieued in Taoation. 

[OBAMBne, M^irth 80, 1867.] 

Mr. Justice McLean had granted a summons on defendant 
to shew cause why an order should not be made for an 
attachment to issue against him for not attending for his 
examination respecting debts due to him, as directed by a 
judge's order made on the 26th of December, 1856. 

An appointment had been made by the judge of the 
comity court, before whom he was to have been examined^ 
which was endorsed on the order, and the order to be 
examined had been made a rule of the Court of Common 
Pleas. 

BoBiKsoN, C. J. — The doubt I have is whether an attach- 
ment for contempt of such an order can be issued in vaca- 
tion. The Common Law Procedure Act (sec. 198) does not 
authorize it. 

In sections 285 and 286, which give the remedy by 
iojunction, the legislature has expressly allowed an attach- 
ment for disobedience of the injunction to be ordered by a 
judge in vacation. 

I do not find that express permission to sue out an attach- 
ment in vacation given in any other instance by the Com- 
mon Law Procedure Act. The reason for giving it there is 
obvious, for otherwise the whole object of the injunction 
might be lost. The present order is not one of that ob- 
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toUie plaltttir to gel thb iiifAiMlilHW 'v^Hh^ 
cjlb«y«i8»'he may loM th^ ^«4b^t^6f^ftiir ft^jHtefttitki^^jr somid' 
pgraoa- who Mat beefei ki« ii^ appljUg/lmt^iivfioftf ihe defeli- 
daaar ftr M^ro ilMiliii#d id laVoilr,' «l«i^iilg ite fcifailiiatioli 
1$0f«M'liiiii/ '' ••^•' •" 

It is probable ihai H it bad been diBontsed in Hke legis- 
latase ^wlMittM:' obediMoe imj^ i^dtr b^ enlbreod in^ stiefar a 
oase ai flMyit woald haW been deciAed bylbe AGlf;'')>ttr 
since the legislature has made no* Bt^ proTisiioii in ^gwifd 
to these orders, though they- have in two other cases, I 
think we are left to ptoceed as at conmipn law, where a 
rule of court has been disobeyed ; and certainly the general 
rule is that such a process can only be awarded by the 
court in term time, though there are eie^icms under 
provisiote ihatliai^ been made in particular statutes, as in 
the tw0 dausev to whiefa I have refenred, aod in our dtattrte 
xespeoting the disobedience by a dieriJF of a rule to return 
a writ. (T Vic, ch. 88) (a). 



Davis v. Hvcklr. 

A« 6. noB 0. n. who has been Bxunmoned, Ac, (statiiig the prooMs aa 
unial), '^for moiksf payable by the defendant to the niaintifr for goods 
bargfloned asid aold by the plaintiff to defendant; and tne plaintiff claiins 
£125.** Held, Bofficient, and demozrer set aaide as frivolous. 

[Ghambxbs, April 2, 1857.] 

The plaintiff declared in his first count thus: ''Bobert 
Davis by his attorney sues Bobert Muckle, who has been 
summoned, &c. (stating the process as usual), for money 
payable by the defendant to the plaintiff, for goods bar- 
gained and sold by the plaintiff to the defendant," adding a 
second count on an account stated, and concluding, '' and 
the plaintiff claims £125." 

The defendant demurred to the first count, giving this 
note of his objection: *' that it is not stated that the goods 
were sold by the plaintiff to the defendant at his rsqueitp nor 
that the de£sndaut is indebted to the plaintiff, nor in what 

(•) See Van Sandan ▼. Tdmer, 6 Q. B. 77B. 
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amount, nor that defeDdint <ywe» the ]daSntiff anything for 
Ae said £Qoda and cbaitels." 

The plaintiff moved to set-Mide the demurrer as frivolousy 
keesttMi^o 0M»Musiia} j^tmd'of demn^^ 
maq;in, ap required by the roleB o( ooort ; aod Jimt the 
iflaifttiff dfetUA have leave to ingn judgment, t»^ I^ve to 
ftTniiid without eottu. 

BioiMvaDfr,^. J. — ^I take this declaration to be dearly 
floffieieoi, iflidet sacs. 108 and 140 of tibe Goomduni Law 
P^rocedore Act, and sehednle B. The deonsiw msBtbe-eet 
aside ais biyoleaB, with costs, and ihe plaintiff be at liberty 
to sign jad^;ment as to the first ieonnt, nnlesstii^ defendant 
pleads' issnsikly thereto wiiihin twenty^fonr boms. 



NORDHEIMER ET AL. V. GbOVER. 

A defendant on the limits having obtained hii discharge from the insolyent 
•OQSk, ia> no gramd for entering aa eionnetar on the baHf&eofl. 

In this case, where bail to the limits had tieen given, a 
snmnions was obtained to diew cause why an exoneretor 
should not be entered on the bail-piece filed, the defendant 
having obtained a final order of discharge from the insol* 
vent ooort. 

BoBiNsoN, G. J. — I do not accede to this application. 
The entering an exoneretur gn a bail-piece, upon a render 
of i^e principal, id a different thing. 

I cannot tell that the certificate may not be shewn to have 
been obtained by fraud and cancelled for that cause, not 
ttiat there may not have been a breach of the bond before 
the certificate was granted. 

If the coiurt would do anything more than stay proceed- 
ings on the bail bond, if an action in such a case as this 
diould be brought, it would be the ordering the bail bond 
to be given up to be cancelled. The bond is not in posses- 
sion of the court. • 
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GiLvouB V. MoMhiLAK. 

Arrat^VaHanee h€im€in writ and copy Berotd—SipuOwn of ittrk of tkr 



Where in the origiiiftl writ of eapiae the waining to defendaat wm at the* 
foot of the writ, and in the eopy wm indorsed, though in the body of the 
eopT it WM referred to m *' herennder.'* KeM, no objection. 

The ngnatore of theelerkof the prooeu wm plaeed at the fo^ of the want- 
ing, not of the writ, and also to a memorandum in the margin that the 
writ had been i^soed by him. Heldt ft sufficient mgnataxe of the wilt. 

[OEAMsna. Mmreh 0, IB^.] 

A STimmonB was obtained to set aaide the capias issued inr 
this canse, the copy and service, and the arrest, for irregnla- 
rity, with costs, because the writ was not signed by the 
clerk of process, as required by the statute; or to set aside 
the copy served and service of the writ, and the arrest of 
the defendant, or the arrest only, for the same reason; also 
because there was no memorandum or warning written 
under the copy of the writ served ; or because the copy served 
was not a true copy of the original, the name of tiie clerk 
of the process not being put to said copy. 

The original writ had the ** warning to the defendant'* 
written at the foot of the writ, not on the back, and the sig- 
nature of the process clerk was written, not at the bottom: 
of the writ, as usual, but at the foot of the notice. 

The copy served had the ''warning to the defendant'*^ 
written on the back of the writ, and under that process the 
name of the clerk of the process was written as it was in the 
original writ, but on the face of the writ itself there was na 
signature of the process clerk at the foot, as is usual, though 
in the margin there was the memorandum *' issued from the^ 
office of the clerk of the process in the county of York,"" 
which was signed " Robert Pearson, clerk.** 

BoBiKSON, C. J. — The Common Law Procedure Act does 
not give any direction about the signature of the clerk of the 
process being subscribed to the writ, nor does it say whether 
the warning shall be written on the back of the writ, or sub- 
scribed^ the writ. In this case the original writ had the 
warning subscribed, and I think the signature of the clerk of 
the process at the foot of that is a sufficient signing of the 
writ, more especially when there is also his signature to the 
memorandum in the margin, of the writ being issued by him* 



Digitized by 



Google 



DICKET BT AL. Y. MULHOIiLAND. 169 

Then as to the copy yarying from the original* I do not 
think it does in any thing substantial, or such as could 
znislead the defendant. The '' warning " in the copy is 
referred to as '' hereunder/' whereas it is in truth en- 
dorsed, but that appears to me to be an inconsistency of 
no moment. 

The papers are copies of each other, I think ; the only 
difference being that in the one the warning to defendant 
is placed at the foot of the writ, and in the other at the 
back. The defendant is compelled to look at the back of 
the writ, in order to see the notice endorsed upon it, and it 
is therefore not possible that the warning there written can 
escape his attention. The statute gives no direction as to 
whether the warning shall be subscribed or endorsed. In 
the form of the writ given we are told it may be either sub- 
scribed or endorsed, so it is indifferent which, and I think 
it would be trifling to hold that the arrest should be set 
aside, because on the original writ the notice is endor^d, 
and in the copy subscribed. 

Summons discharged, but not with costs. 



DiOKEY ET AL. V. MtTLHOLLAND. 
Rule rUHfor attachment — Form of— Reference to tiffidavxts Hied. 

A rale nisi for attaohment for non-performanoe of an award drawn up 
" apon reading the role of oonrt award, allocatur, and papers filed in this 
cause " is insufficient ; the affidavits filed, and necessary to bring the 
party into contempt, should be specifically referred to. 

[I^oncB OouBT, H. T., 1858.] 
Boomer obtained a rule to shew cause why an attachment 
should not issue against defendant for non-payment of 
money under an award. 

The rule was drawn up " upon reading the rule of court 
award, allocatur, and papers filed in this cause." 

C. Rohin8on shewed cause, and objected that there was 
reference in the rule to any affidavits, and that the refer- 
ence to the award, allocatur, and papers filed, was not 
sufficient under the practice to shew the defendant in 
contempt. 

He cited Tracey v. Hodgest, 7 U. G. B. 5 ; Barton v. 
Bansom, 6 Dowl. 697; Piatt v. Hall, 2 M- & W. 891; 
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Chit. Arch. Prac. 1,482,1, 594 ; Bnssell on Awards, 572, 
598, 828. 

Boomer y contra, relied on Tracey y. Hodgest, 7 U. C. R. 6. 

Hagabty, J. — I do not find any express decisions satis- 
factorily disposing of this technical point. The form of 
such a rule, as given in Chitty's Forms 890, is " Upon 

reading a rule made in this cause on , and the 

master's allocatur thereon, the award of A. A. Esquire, and 
the affidavit of P. A. ; it is ordered," &c. 

In Chitty's Archbold (1856), page 1,594, reference is 
made to this form as a guide. After specifying the affi- 
davit of the facts necessary to bring defendant into 
contempt, the directions are, ''upon these affidavits 
instruct counsel to move for a rule nin for an attachment," 
&c., &c. 

' The general directions as to rules n%9i are thus given at 
page 1,482. '' The rule nm must be drawn up upon reading 
all the affidavits upon which it is intended to rely in support 
of the rule. It is also sometimes necessary to draw it up 
upon reading other documents, as orders, rules of court," J^c. 

In Eussell on Awards (2nd Ed.) 698, it is said " The 
rule is drawn up on reading the rule embodying the sub- 
mission, the award, the affidavit of execution of the award, 
and the other affidavits stating the facts necessary to bring 
the party into contempt." The form of rule given at page 

828 is drawn up, " On reading the rule made on , 

the allocatur of E. F., one of the masters of the court, 
thereon, the affidavit of G. H. (verifying the award) and 
the award thereto annexed, the affidavit of I. K, and of 
L. M. (stating the facts necessary to bring the party into 
contempt), it is ordered," &c. 

I do not think that the reference in the rule before me to 
'' the papers filed " is sufficient. As a matter of practice we 
know that unless a rule for a new trial refers to affidavits 
filed they cannot be read. 

I think that I must uphold what appears to be the correct 
practice by allowing this objection, and that the rule must 
be discharged, but without costs, as the objection is prelim- 
inary and technical. 
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WiLUAH Melush, Joseph Morrell, and John Bubsell, 
Plaintiffs; The Buffalo, Bbantford, and Goderioh 
BahiWay CoifPANT, Defendants; Samuel Zimmerman, 
Qasnishee. I 

Qtmushes proeeeding§ — Attaehment of debts due on negotiable paper — Pay- 
ment of money into court — Conflicting elaimt. 

The garnishee was indebted to the Buffalo, Brantford, and Goderioh Bail- 
way Company (the judgment debtors) on two negotiable bills accepted by 
him and not yet dae, and they» in order to induce B., a creditor, to re- 
lease a chattel mortgage which beheld against them, had promised to pay 
him ont of the proceeds of these bills ; there were also other claims by 
some of the directors on the company, which were to be paid in the same 
way. The judgment creditors obtained a summons on the garnishee to 
pay their claim, which was less than the amount due on the bills, and M., 
another creditor, subsequently obtained an order to attach the balance, 
but no summons had issued upon it. With the assent of the judgment 
creditors, the judgment debtors, and the garnishee, M. being no puty to 
the arrangement, the acceptances were handed into court, and afterwards 
deliyered to Z. on his paying in the money. These factn were stated on 
the return of the summons obtained by tiie judgment creditors, and the 
judge in Chambers was asked to determine what should be done with the 
surplus, after paying the judgment creditors. 

The learned Cluef Justice refused to decide the question, as he had no 
power under the statute to determine summarily between the claimants, 
and held, that the money having been paid in without authority he could 
only order the surplus to be returned to the garnishee. 

Semble, however, that M., who had obtained an attachment order, should be 
preferred to B. and the directors. 

Semble, also, that the best coursa would have been for Z. to pay the claim 
of the judgment creditors, getting it endorsed upon the bills, and then the 
L due to M., when he haid obtained an order for payment. 



In this case a summons had been obtained upon the 
garnishee to shew cause why he should not pay to the judg- 
ment creditors the debt due from him to the judgment 
debtors; and on the 9th of March, 1857, the following 
statement of what took place between Archibald Gilkison, 
acting on behalf of MeUish, Morrell, and Bussell, judgment 
creditors of the Buffalo, Brantford, and Goderich Bailway 
Company, and Thomas Oalt, acting on behalf of the Buffalo, 
Bnmtford, and Goderich Bailway Company, was agreed to 
and submitted by the parties. 

Samuel Zimmerman was indebted to the said company in 
the sum of d61,788, which was evidenced by two acceptances 
drawn by the president of the company, payable to the 
order of William Smith, vice-president of the company, and 
accepted by the said Zimmerman, payable respectively in 
the months of October and November last* The accept- 
ances are dated in September last. 

Before the said acceptances were drawn, namely, in the 
month of Jidy last, the company were indebted to a person 
of the name of Peter Beid for a balance of £242 10s. due 
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on and Becnred by a chattel mortgage on the property of the 
company ; and in order to induce him to relinquish Us right 
under the chattel mortgage, and enable the company to 
transfer the property covered by it to the Buffalo and Lake 
Huron Eailway Company, an undertaking was given to him 
by the president of the company that the money should be 
paid within a fortnight, and a portion of the debt due by the 
said Zimmerman, which had been contracted long previ- 
ously, was appropriated to meet that payment with the 
consent of the said Peter Beid. There were also sums 
amounting to about £88, which had been expended by the 
directors of the company on the business of the company, 
and which were also to be paid out of Zimmerman's debt. 

The acceptances were given, as before stated, in the month 
of September last, and were in the possession of the said 
Thomas Gait, until delivered by him into court on the 2nd 
day of this present month. 

On the 2nd day of this present month a summons was re- 
turnable, calling upon the said Zimmerman to shew cause 
why he should not pay to the said firm of Mellish, Morrell, 
and Bussell the amount of a judgment obtained by them 
against the Buffalo, Brantford, and Goderich Bailway Com- 
pany, and to secure payment of which said judgment the 
said Mellish, Morrell, and Bussell had served an order on 
the said Zimmerman, under the Common Law Procedure 
Act, as garnishee. This order had been made and served 
on the said Zimmerman before the said acceptances or 
either of them became due, and in consequence of which 
the said Zimmerman had refused to pay the said accept- 
ances when they became due. 

On the said 2nd day of this present month the said 
Archibald Gilkison appUed to the said Thomas Gait to know 
whether the said Thomas Gait would consent to the payment 
of the said judgment debt of the said Mellish^ Morrell, and 
Bussell, and at the same time informed the said Thomas 
Gait that another order had been served on the said Zim- 
merman, at the instance of one Morland, a judgment credi- 
tor of the said Buffalo, Brantford, and Goderich Bailway 
Company, to pay over any balance that might remain in 
his hands after satisfying the judgment of the said Mellish, 
Morrell, and Bussell, on account of said acceptances, and 
requested the said Thomas Gait to place the acceptances in 
court. The said Thomas Gait replied that he thought, if 
Mr. Zimmerman were called upon to pay the money secured 
by his acceptances, he would desire that the acceptances 
should be delivered to him, ^and that he, the said Thomas 
Gait, was quite willing to deposit the acceptances in court, 
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but claimed that he had a lien on the proceeds for the 
amonnt of Beid's balance, and the money expended by the 
directors, both of which sums were directed to be paid out 
of tile Zimmerman debt, when the same should be collected, 
long before any attachment or process had been sued out 
garnishing the said debt, and more particularly the balance 
due to Beid, on the faiUi of which the said Reid had dis- 
charged a chattel mortgage as before stated. 

The said Thomas Gait did, in accordance with the facts 
hereinbefore stated, place the said acceptances in court. 

The said Zimmerman did, on the 9th day of March, 
instant, pay the amount of the said acceptances into court, 
and the said acceptances were delivered to him. 

The amount of Mellish, Morrell, and Bussell's claim is 
£1,872 10s. lOd., besides interest, leaving a balance of 
£415 9s. 2d. remaining in court after payment of said 
judgment debt. 

Mr. Zimmerman, it is contended, has no claim to any por- 
tion of this money, because he has received his acceptances 
in payment of which the money was deposited, pursuant to 
an order made by the Honourable Mr. Justice McLean. 

No summons has ever issued upon the order of attach- 
ment at Morland's instance, and Morland holds a registered 
judgment against the company, and which judgment was 
registered before the passing of the statute incorporating 
the Buffalo and Lake Huron Bailway Company, and is by 
the terms of the said Act a lien on the road in the hands of 
the said company. 

The said Thomas Gait claims, that as he held the accept- 
ances on behalf of the said company, and placed them in 
court under the circumstances before mentioned, he is 
entitled to receive the balance now remaining on behalf of 
the said company, in order to pay these claims hereinbefore 
mentioned, and that the said Zimmerman having received 
his acceptances has no claim thereto. 

The said Gilkison asserts that the money is subject to the 
attachment issued by Morland, although no summons ever 
was issued. 

Mr. Gait also claims on behalf of Mr. Smith, the vice* 
president of the Buffalo, Brantford, and Goderich Railway 
Company, the sum of JE45 10s. for expenses incurred by him 
in consequence of attendances at Brantford and Toronto on 
several occasions, the necessity of which arose out of the 
summons issued at the suit of Mellish, Morrell, and Russell. 

ARCHD. GILKISON. 
THOMAS GALT. 

Toronto, 9th March, 1867. ^ j 
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Robinson, C. J. — ^Whatever difficulty or question there 
may be in this case, arises from the garnishee clauses in the 
Common Law Procedure Act not having been acted upon 
according to the letter, nor in the manner contemplated by 
the legislature. The parties seem to have considered them- 
selves obliged to deviate from the common course by the 
circumstance of Mr. Zimmerman's indebtedness to the 
company being solely upon negotiable paper. He would 
continue to be their debtor only so long as they held the 
bills ; and whether he would have anything to pay to them 
would depend upon whether they had or had not endorsed 
away his acceptances before the garnishee order was served; 
and as they were not yet due, and were still in the widest 
sense negotiable, it would depend also upon what the com- 
pany might do with the bills at any time afterwards. 

This peculiarity in the nature of Zimmerman's debt to 
the judgment debtors, and what has happened in conse- 
quence of it, suggests a doubt whether the garnishee clauses 
are certainly applicable to a debt of such a description. I 
mean of so shifting a nature. The remedy intended to be 
given to the judgment creditor would seem to be imperfec* 
in such cases, at least without the hazard of embarrassment 
and injustice to others, so long as there are no means of 
seizing negotiable securities under an execution (a). 

It is evident from the clear statement of facts placed 
before me, that Zimmerman was quite ready to pay the 
bills when due, and of course did not care to whom he paid 
them ; all he required was that when he made the payment 
he should have the bills, for he owed the defendants, so far 
as we know, no other debt. 

If he had accepted no bills, and the debt due by him to 
the company had been merely for the iron which he had 
bought, he would, after the sheriff's attachment order had 
been served upon him, have known that he had nothing to 
do but to pay to these judgment creditors so much as would 
satisfy their judgment, and then to pay the remainder to the 
company, unless he had in the meantime been served, as 

(a) Bj 20 Vie, oh. 57, Beo. 22, bills of ezehange and promissory notes 
may now be seized under an ezeontion. 
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he was in in this case, with an attachment order at the 
instance of some other creditor of the company, in which 
case he would haYe been left to obey that order at his peril. 

Here, in order to OYercome the difficulty which I haYe 
stated, in consequence of the necessity of Mr. Zimmerman 
being protected in his payment by enabling him to* get his 
bills, he kept nothing in hand to meet the second garnishee 
order at the instance of Morland, but paid out the whole 
amoxmt of what he owed to the company, as being still the 
holders of his acceptances. 

And this giYCS rise to the question, what is to be done 
with the surplus ? 

As I infer from the statement of facts, Morland was no 
party to the arrangement under which Zimmerman took up 
his bills. U so, he has done nothing to compromise his 
lights under the attachment order, which he had senred 
before the company parted with the bills. 

By agreeing to haYe the money paid into court, the gar- 
nishee and the company (the first judgment creditors) haYe 
thrown upon the court, or intended to do so, the exercise of 
a jurisdiction not giYen to them by the Act, of determining 
in a summary manner the claims to the surplus. 

If no such claims were adYanced as that on behalf of 
Peter Beid, which seems a perfectly just one, and that on 
behalf of the company themselYes, or rather of certain in- 
diridual directors of the company, on account of adYances 
made by them for the company, the course would be clear. 
The regular step, I mean, would in that case haYe been to 
hand back the surplus to Zimmerman, who haYing been 
already made liable to Morland for the amount of his judg- 
ment, would thus haYe had the means of relicYing himself 
from that charge; and the residue, if there was any, he 
would haYe had to pay OYor to the company, unless in the 
meantimehe had beengamisheed by some judgment creditor 
of theirs. 

That he would be the debtor to the company for such 
lesidue, till he had in one way or the other acquitted him- 
self, is plain, for haYing got up from them his acceptances 
he would be looked upon as holding the surplus for their use« 
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But though taking this course would in the simplest manner 
have been complying with the statutes, and perhaps in the 
only regular manner, the risk would no doubt have been 
incurred (though in the present case there would have been 
no risk) of the garnishee making some other use of the 
money, and leaving Morland and the company to bear a loss. 

I do not feel that that would form a su£Gicient reason for 
urging upon me to assume a jurisdiction which the statute 
does not give to -me, of deciding summarily between the 
claimants to the surplus. 

Mr. Zimmerman, having taken up his bills, is not urging, 
so far as I understand, any objection to the court doing 
what they thmk right with the surplus; in other words, to 
my determining whether Morland has not an absolute right 
to be paid, whatever becomes of Beid*8 claim and of the 
other claims spoken of. 

I have no objection to say that I think at present Morland 
has a right under his order that must prevail, for anything 
that is shewn to me, over the mere verbal assurances of the 
company to Beid that he should be paid out of the debt due 
by Zimmerman, and also over what may have been no- 
thing more than a tacit understanding, or merely an ezpecta- 
l^on of certain director8,that these advances would have been 
made good out of the same money when received. Its re- 
ceipt by the company has been intercepted, as it seems to 
me, by Morland*B attachment order, for I see nothing that 
can be held to have created a legal lien upon the expected 
proceeds of the bills except the attachment. 

This is my opinion, but at the same time I repeat that 
the parties can have no right under the Act to place me in 
a situation to decide that point summarily, and I do not 
consider that I can properly take upon myself to do so, be- 
cause Morland, as I mentioned before, has taken no part in 
the arrangement, and merely stands upon his rights under 
the order. 

Since the money has been paid into court I have no ob- 
jection to leave it there till the Term, when it can be seen 
what view the court will take of the question. 
* I suppose the best course would have been, if it had occur- 
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red to the parties, for Zimmerman to have paid the amotmi 
of Mellish & Go.'s judgment, taking care to have it endorsed 
upon the bills, and then, when Morland obtained his order 
for payment, to have proceeded in the same manner with 
that, nnless that would have engrossed the whole of the 
xesidne, in which case he would have got up his bills. 

If the bills are yet in existence, that course might be yet 
taken, by returning the bills to the company with payment 
in part endorsed, and then it should be left to Mr. Zim- 
merman to decide as he is advised between the claim o'^ 
Morland under the order and any other claim that might 
be advanced. If this arrangement cannot be made, and I 
am pressed to make an order, I do not see that there is 
any order which I have a right to make, unless that the 
residue should be returned to Zimmerman. That would no 
doubt leave the company subject to the possibility of loss 
from having parted with these bills without receiving 
directly or indirectly payment in full. 

So, if I should take upon myself to direct the money to 
be paid to the company, I might be finally depriving Mor- 
land of his remedy under the order, unless he could force 
Zimmerman td pay him notwithstanding, which would be 
unjust. 

The only other order I could make would be to direct 
Morland's judgment to be paid out of the money in court, 
which I should not the less do on account of his having, as 
it is stated, a registered judgment binding upon real pro- 
perty of the company, or at least securing him under the 
arrangement between the old and new raUway companies, 
which is mentioned in the statement. But I decline to do 
that, because I have no right to make a disposition of the 
money by my order. 

It was Zimmerman's money paid into court without 
authority, and the surplus, I think (if no understanding is 
come to out of court), I must direct to be returned to Mr. 
Ziumierman, who will then be debtor to the company in 
that amount, and wiU have to act as he is advised with 

respect to Morland's garnishee order (a). 

(a) The matter wm afterwardfl settled between the parties. 

23 VOL. n. ^ J 
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Obiswold v. The Buffalo, Bbamtfobd, and Oodbbich 
^RahiWat Compaky. — Taylob and EmaHf Gabnishebs. 

Oamiiheei'^LidlnUty a» twrtHu to judgment debton^Not a debt—Praetiee. 

The gamiBhees had given the jndgment debtozs a bond, oonditioned that 
one A., a station-master in their employment, should duly pay over all 
moneys received. Held, that the liabUity inonrred imder thia bond, if 
estabUshed, would not be a debt which could be attached, nnder the 
194th section, and an order to proceed under sec. 197 was refused. 
^ [Cbamsbbs, Apnl, 1867.] 

On the 28rd of March the plaintiff obtained an attach- 
ment order nnder the Common Law Procednre Act, section 
194, on Taylor and Kirby, with a snmmons on them to shew 
cause why they should not pay over to the plaintiff the debt 
due by them to the defendants. 

The garnishees shewed for cause, that one Starkweather, 
some time in 1855, or early in 1856, was station-master at 
Paris, on the defendants' railway, and after having been 
some time in their service was charged by them with having 
feloniously taken and appropriated to his own use moneys 
belonging to the defendants, and received by him as 
station-master, and he was brought before a magistrate 
and examined; that the garnishees and Starkweather then 
executed a bond (on the 29th of December, 1855) to these 
defendants, in which they severally bound themselves in a 
penalty of £100 each, with condition as follows: '' YTliereas 
the said A. E. Starkweather has heretofore been appointed 
by the said Buffalo, Brantford, and Gtoderich BaUway Com- 
pany station-master at Paris, on the line of the said com- 
pany's railway, and the said W. K. Kirby and John Taylor 
have, at his request, consented to become his sureties. 
Now tiie condition of this obligation is such, that if the said 
A. £. Starkweather before the 1st of March next do and 
shall well and truly forward and pay over to the superin- 
tendent of the said company all moneys received by him as 
station-master aforesaid for the said company, either in 
specie, or in the notes of some solvent bank or banks, 
issued or to be issued in any of the United States of 
America or in Canada at their current value at the city of 
Buffalo, or at Brantford respectively, and not in any pro- 
missory note, bill of exchange, order, ticket, or other 
evidence of debt whatsoever of, upon, or against the said 

company, then this obligation to be void," &(v | 
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One of the ganushees swore that he was informed that 
Starkweather immediately afterwards absconded, not hay- 
ing received any moneys for the defendants after that bond 
was executed; that he (deponent) was advised and believed 
that he was not liable to defendants for any of the 
money feloniously taken by Starkweather before the giving 
of the bond; and that he was not otherwise indebted to the 
company than through this bond. 

BoBnvsoN, C. J. — This transaction has a singular appear- 
ance, and may give rise to several questions between the 
garnishees and the company,as to the construction and effect 
of the bond, its illegality, as being taken for the purpose of 
compounding a felony, and perhaps there may be imputa- 
tions of fraud in taking it professedly for one purpose, but 
with a view to enforce it for another. Independently, how- 
ever, of such considerations, which it may be said can be 
as well entertained and disposed of in a proceeding between 
the plaintiff and the garnishees under the 197th clause, as 
in an action between the garnishees and the company, it 
appears to me that this liability of the garnishees, as sure- 
ties for Starkweather under their bond, cannot be called a 
debt within the meaning of the 194th section. If the gar- 
nishees were sueing the company for a debt due by them, 
the company could not in such action set off any claim 
which they might allege they had against the garnishees 
under their bond, by reason of default, and when that is the 
ease, it is held that the liability which could not be set off 
as a debt, cannot be attached as a debt under those pro- 
visions in the statute (a). 

But however clear that may be, it is, as I suppose, for the 
consideration of the plaintiff, generally speaking, whether 
he will persevere in his attempt to attach this claim as a 
debt. If he does, he will proceed as the Act points out, and 
the court will determine the question, as was done in John- 
son V. Diamond. The only doubt I have is, whether in such a 
case, where the cause shewn by the garnishees is not denied 

by the judgment plaintiff, and it appears to the judge that 

— — ■ ' — ■ — -7 ___^__— _— ^— — 

(a) See Crawford t. Stirling, 4 Esp. 207; Morley T. Inglis, 4 Bing. N. 
C. 6S ; Johneon t. Diamond, 11 Bz. 78. 
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the debt is not one within the meaning of the clanse, he 
ought not to refuse the order to pay, rather than giye the 
party liberty to proceed under the 197th clause, which latter 
seems to have been the course taken by Johnson v. Diamond, 
though that may have been because the order to pay was 
not opposed, or because the facts did not appear upon the 
application. 

Seeing the nature of this alleged debt, I think I must 
discharge the summons with costs, and not allow the pro- 
ceedings to continue further. 

Summons discharged. 



Jessup v. Praser. 

Setting aside interlocutory jttdgment'-Delay in pleading — Aeeeeemint of 

damages. 

Where, in a country oanse, a short time before the assizes an interlooutozy 
judgment was set aside by a judge's order, on pajrment of costs, pleading 
issuably, and taking 24 hours* notice uf trial, and the defendant tendered 
the costs and pleas the evening before the first day of the assizes, and 
offered to tal^e one hour's notice of trial, notwithstanding which the plain- 
tiff went on and assessed damages; the court held that the aasessment 
was regular, the defendant not shewing that his pleas were issuable, and 
the delay in his proceeding after the order was granted being too great. 

pPBicnca Court, H. T., 4 Yic] 

Interlocutory judgment was signed in this cause, and on 
the 12th of October last a judge's order was obtained for 
setting it aside, and that the defendant should be admitted 
to plead on payment of costs, pleading issuably, and taking 
twenty-four hours' notice of trial for the assizes for the 
Johnstown District, in which the venue was laid and the 
proceedings had been conducted. On the next day an ap- 
pointment was taken out, and the costs taxed. On the 
evening of the 17th (Saturday) the defendant's attorney 
received the allocatur at Frescott, the plaintiff's attorney 
residing at Brockville, where the assizes were to be held on 
the 20th; and on the afternoon of the 19th, between four 
and five o'clock, the defendant's attorney filed his pleas, 
and tendered copies, and the costs taxed, to the plaintiff's 
attorney, at the same time offering to take one hour's notice 
of trial; he also served a demand of replication. The 
pleas and costs were refused, and the plaintiff assessed 
damages on the interlocutory judgment. 
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A. Wilson obtained a rule mti to set aside the assessment 
of damages for irregularity, on affidavits shewing the above 
eireumstanceSy but filed no affidavit of merits. 

Cameron shewed cause. 

JoMBS, J. — There being so short an interval between the 
time when the interlocutory judgment was set aside and 
the opening of the assizes for the Johnstown District, the 
agent of the defendant's attorney should have used greater 
diligence to avail his principal ol the benefit of the order; 
but he did not take out his appointment for taxation nor 
get his costs taxed till the following day, and not till Satur- 
day evening does the defendant's attorney receive the 
allocatur, and then he takes no further steps until five 
o'clock in the afternoon of Monday, the day preceding the 
assizes. It is not shewn that the pleas were issuftble in 
conformity with the order, and even if they were, they were 
not filed in sufficient time to enable the plaintiff to give 
twenty-four hours' notice of trial ; and it would not be 
reasonable to compel him to receive pleas on the evening 
preceding the assize day, and reply to them, which it seems 
from the demand of replication was necessary, and also 
prepare for trial the next day, and more particularly as 
there is no affidavit of merits. The'rule must be discharged 
with costs. 

Bule discharged. 



Doe Mills v. Boe. 

Mljectment — Notice to appear — Alteration, 

Whflore the notice to appear was for a wrong term, bat the right term wai 
tdUairidB inBerted m peneil, and the altention- pointed out to the tenant 
at the tune of serrioe, the court refused to set aside the service for 
izxegnlaritj. 

[PiAcnoB OouBT, H. T., i Vic.] 

J. WiUon obtained a rule niH to s^H aside the service ot 
the declaration in this cause for irregularity, on the ground 
that an alteration had been made in the notice to the 
easual ejector, both in the original and copy, by striking 
out " Trinity" as the term in which the tenant was to 
appear, and inserting '' Hilary" in pencil, and afterwards 
completing the alteration in the original with ink. 

Cause having hem shewn. 
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JoMEB, J. — ^It appears that the alteration was pointed out 
to the tenant and explained to him at the time of service, so 
that he conld not have been misled, and this application 
proves that fact. I can find no case analogous, and such 
is not likely to occur again ; and therefore I am not dis- 
posed to give effect to the application, more particularly as 
the amendment might have been made if the notice had 
been served in its original state. In Doe Bass v. Boe (7 T. 
B. 469), the declaration having been served with notice to 
the tenant to appear in Michaelmas Term, which was 
wrong, the cause being a country cause, and according to 
their practice it being necessary to give notice in a country 
cause for an issuable term, which Michaelmas was not, an 
amendment was allowed, but here, the necessary alteration 
having been already made, no amendment is required. 

Bule discharged, without costs. 



Proctor v. Young. 

Irregularity — Delay in moving againtt. 

Where a declaration was aerred before it was filed, and the defendant, being 
aware of the error, allowed interlocutory judgment to be ngned and no- 

. tice of asseesment to be giren. ir«24,that he was too late to object to the 
iiregolarity. 

[Pbaotxob GO0BT, H. T., i Vic.] 

In this case the defendant obtained a rule calling upon 
the plaintiff to shew cause why the service of the declaration 
and the subsequent proceedings should not be set aside for 
irregularity. It appeared that the defendant had been 
arrested in this suit, and on the 15th of August last, the 
plaintiff served him with a declaration, although the defend, 
ant did not file special bail nor the plaintiff his declaration 
until the 17th, on which day, before filing special bail, the 
defendant searched the of&ce, and found that no declaration 
had then been filed. The defendant not having pleaded* 
the plaintiff signed interlocutory judgment and gave notice 
of assessment of damages, which were accordingly assessed 
at the Newcastle District assises, notwithstanding a notice 
given by the defendant on the commission day that he 
would move to set aside the proceedings. . 
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JoNxs, jr. — The application is too late. The defendant 
was aware of the iiregalarity on the 17th of Aognst, and 
instead of at once giving notice to the plaintiff, and apply- 
ing to a judge in chambers to set aside the service of the 
declaration, he lies by and allows interlocutory judgment to 
be signed against him and notice of assessment given, and 
not till the first day of the assizes, when the plaintiff had 
taken farther steps and incurred considerable expense, did 
the defendant inform the plaintiff that he would move to 
set aside his proceedings. 

Rule discharged. 



MoTT V. Gbby bt al. 

8her{F— Attachment. 

m 

An attaohment will not be granted against a sheriif for not retnming a 
writ, where he has been out of office more than six months before the 
role to return the writ was issued. 

[PB40XI0B GouBT, EL T., 4 Yio.] 

On motion for an attachment against the late sheriff of 
the Eastern District for not paying over money pursuant to 
a rule of this court, it appearing that the sheriff had been 
out of office more than six months when the rule was 
obtained, the attachment was refused. Arch. 162; Doug. 
64; 4 East, 604. 



Smith v. Bellows. 
An attachment will be granted against a sheriff for an insnfflfliunt return. 

[Pbaotios Ooubs, H. T., 4 Vio,} 
WiUan mored for an attachment against the sheriff of the 
Bathurst District for an insufficient return to an aUas writ 
of ^. fa. against lands in this cause. The return was as 
foUows : " By virtue of the within writ to me directed, I 
seized into my hands, and took in execution as the property 
<)i the within named defendant, certain lots of land, by the 
directions of John G. Malloch,the plaintiff's attorney in this 
cause, which remained in my hands in execution as afore- 
said until the return day of the writ, when it was ascertained 
the same did not belong to the said defendant, and the said 
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defendant had not to my knowledge, while the within writ 
was in force, any lands or tenements whereof the within 
damages could be made, or any part thereof." 

Jones, J., granted the attachment, but directed that it 
should lie thirty days in the o£Sce, and notice of it be given 
to the sheriff. (Bex y. Kent, 6 Dowl, 461.) 



O'Beilly v. Vankvbby et al. 

Change of attorney — StUt by infantr— Appointment ofprochein amy — Security 

for cotti. 

J., an attorney, sued oat a writ for the plaintiff, an infant. Next day it 
was agreed that B. should be aabstitated as attorney, and the plaintiff's 
agent, with J. and B., went to the crown offioe, where, with the per- 
mission of the clerk, J.*s name was struck out, and B.*s name insefUid in 
the preecipe. The same change was made in the writ and copy before 
service. 

Held, that the alteration was unauthorized, and that the oopy and senioe 
must be set aside. 

Meldt also, that the defendant, not having appeared, could not move to stay 
proceedings until the plaintiff should give security for costs. 

Held, also, that the plaintiff, an infant, having sued by attorney and not by 
prochein amy was no ground for setting aside the process, for by the prae- 
tiee the prochein amy may be appointed at any time before dedaralion. 

Quare, however, whether- as the writ, and not the declaration, is now the 
commencement of the action, the appointment should not more pro- 
perly be made before sueing out prooetlies. 

[Chambibs, Marehf 1854.] 

Ejectment. A summons was obtained to shew cause why 
' the writ in this cause, or the service thereof upon the several 
defendants, should not be set aside for irregularity, on the 
grounds that the same was sued out by John B. Jones, as 
plaintiff's attorney, upon a praecipe filed by him in his own 
name, and after the writ was issued the prteoipe was altered 
by the present attorney for the plaintiff by inserting his name 
as attorney for the plaintiff; and also that the name of the 
said attorney endorsed upon the writ and copies was altered 
after the writ was issued : — that in the writ and copies the 
plaintiff was improperly described as of the city of Toronto ; 
that the lands mentioned in the writ were not shewn with 
sufficient certainty to lie within any county; or why all 
proceedings should not be stayed until the plaintiff should 
give security for costs, on the ground that he was an infant 
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under the age of tweniy-oBe years; or why proceedings 
shonld not be set aside, on the ground that the plaintiff 
being an infant has improperly sned by attorney instead of 
his next friend. 

• It was admitted that the. plaintiff was an infant nnder the 
age of twenty-one years, and that the writs of ejectment 
were issued by Mr. Jones, an attorney of this court, at the 
request of the plaintiff's stepfather, Mr. Montgomery (who. 
acted as his agent), on the twenty-seventh day of February^ 
1864. It was stated on behalf of the plaintiff that Mr. 
James Boulton had been retained by the plaintiff himself 
to prosecute these suits, and that the writs were issued 
without proper authority by Mr. Jones, but at the same 
time what was done by him was done in good faith, to 
expedite ihe proceedings of the plaintiff, so that the cases 
should not be thrown over the next assizes, and that Mr. 
Jones only issued the writs owing to Mr. Boulton 's absence : 
that the next day after issuing the writs Mr. Boulton, Mr. 
Jones, and Mr. Montgomery, acting as the plaintiff's agent, 
met, and they all mutually agreed that Mr. Boulton's name 
should be substituted for Mr. Jones, as well on the writs 
and copies as in the prsBcipe. They all went to the crown 
office, and the name of Mr. Jones was struck out and Mr. 
Boulton's name inserted in the prsBcipe in each suit, all 
parties consenting, and Mr. Pearson, the clerk in the crown 
office, permitting the same to be done. The name of 
Mr. Boulton was also substituted for Mr. Jones in the writs 
and copies, as weU as the notices endorsed thereon. 

BicHABns, J. — ^The statute 14 Sc 16 Vic, ch. 114, sec. 1, 
enacts that all actions of ejectment shall be commenced by 
writs of summons, in the same manner as other actione, and 
such writ shall bear teste of the day on which it is issued (a). 

The statute 12 Vic, ch. 68, which provides for the issuing 
of writs of summons, by sec. 27 enacts that every writ 
issued by the authority of that Act shall '' bear date on the 
day on which the same shall be issued * * * * and 

(a) Tbis Aot is repealed ^7 the Gominon Law Pzooedue Aei, IBM, Inil 
the same proyision as to the teeie ol the writ la eontainecl in tee. 881. 

24 VOL. n, ^ J 

Digitized by VjOOQIC 



irhoU he endorsed mth the name and plaoe of bosmeaa at 
ihe attoni^ aotoaUy sueiiig oat the ^ame*' (a). 

I am of opinion that the eopiea and serrice of the writii 
in these cases should be set aside for irregularity. 

It is laid down in Chitty*s Ar^hbold's Praetice (7th m. 
11.12) " that paorties in general eannot take upon themselyeg 
to amend their owm proceedings without leave of the coml 
or a judge." The alteration of the precipe in both easoa 
^having been made without the order of the court or a judg#» 
I consider wholly irregular, and that such alteration is vpid^^ 
and that the matter should be viewed in precisely the saiM 
light as if Mr. Jones' naasQye had not been erased. He thar^ 
fore must be ooo^idered as the att(»mey issuing the writ. 

It is urged that a writ may be altered before it is served; 
but in that event it must be reeealed, otherwise theattomegr 
would be considered guilty of gross misconduct, and tl^ 
proceedings set aside. Siggers v. Sanson (2 Dowl. 746). 
If resealedy Coleridge, 3., says^ '^ it muat be considered aa 
issued in fact when it was resealed. Then, if it was, it 
huB a wrong date upon it, and is irregular as being in con^ 
travention of the Act of Parliament." (Enight v. Warren^ 
7 Dowl. 668.) The same reasoning holds good in. this 
caee, as the writ has the date of the original issue, and il 
it be considered as re-issued on the next day^ then it has a 
wrong date upon it. I do not think, under the pecniiigr. 
eixcumstances of that case, that Braithwaite v. Lord Moiit^ 
iord (2 Cr. & M. 409) can be considered as any aathoriiy 
against the above dictum of Coleridge^ J. 

Again, it was noi» when served,. endorsed. with tb^ name 
of the attorney issuing it (if it be considered as properly 
issued by Mr. Jones), for his name had been erased, and 
Mr. BouUon's inserted instead of it. If it is contended 
that Mr. Jones had no authority to issue the writs at |J1, 
then I Mon^t see how they can be considered as regular, 
Icur the wpriAs served w» the very same issued by Mr. J<m^»^ 
9D4t haive never been altered in their date or otherwisOi tlj# 
only alteration being in the endorsements and prsecipe. 

{«> See. 9t h ajlw repealed )^y the Oommon Law Prooednre Aet, ISM, Init. 
4M0S. 29>^ SI of thai Aei aM to the mme effeol. 



Digitized by 



Google 



o'Bvuii ▼« rjoapmn m uu. Iff - 

Astoiiie aUfiralbiis inad^ «iid aUtfwed k write, see ^« ^ 
•aaeg coUeoted in note io Wood ▼. Hone (4 J>. & L. 189) 
alao €kx)dfiliUd ▼. LedlMm (1 Bx. 706), and PhiUipB ?« 
Iiawi8(lL.M. d^P. 156). 

The more eoReei way ol viewing the matter is to consider 
the writs as properly issued by Mr. Jones, and that what 
took plaee was a change of the attorney by consent of the 
attorneys and of the phiintiff himself. Oan tiiis be d(me 
wi&ont leave of the ooort, or a judge's order? I think not. 
—See Uaughaa's Law of Attomies, 110; Pulling on At- 
tomies, 120; McNamara on Irregularities, 178, 174; 
BBoom's Practice, 149; May v. Pike (4 M. & W. 197, 6 
DowL 667), Byland y. Noakes (1 Tauni. 842), Bate t. 
Boulton (4 Dowl. 677), Wright t. Skinner (6 Dowl. 92), 
Doe Bloomer t. BrsASom (6 Dowl. 490), Farley v. Hebbes 
(3 Dowl. 588), Dax 28; Eaye v. De Mattos 2 W. Black, 
1228; Powell t. Littte (1 W. Bl. S). 

As to setting aside the process because the infant can 
only sue by prechein amy or guarcUan, and cannot appoint 
an attorney, it seems that by the practice in England under 
the new rules the writ may be sued out as in ordinary cases, 
and the proehein amy appointed before declaration. The 
rule ap^inting the prechem amy is served with the copy of 
the deelaratum, and until the rule is served the defendant 
is not bound to plead.— Chitty's Axchbold, 7th Ed. 889-91 ; 
Broom's Ptoetice, I 288. By the statute of Jeofails, 21 
Jae. 1, ch. 18, when an infant appears and declares by at- 
torney, it is cured after verdict, or after judgment by default 
by 4 & 6 Anne, oh. 16; but it may be pleaded in abate- 
rQ&A—2 Sellon's Practice, 67. 

In aU real and personal actions, if an iof ant appear by 
attcamey it is error; if he be plamtiff, the bill or writ may 
be abated by plea.— 2 Saunders, 212a; Arohbold on Plead- 
ing and Evidence, 278; and see form of plea, 1 Wentworth 
58, 62. As, however, under the provincial statute 14 & IB 
Vic, ch. 114, no plea is filed or delivered by defendant in 
actions of ejectment, but the- ease is considered at once at 
issue as soon as an appearance is entered, the defendant 
cannot plead the infancy of the plaintiff in abatement. I 

Digitized by VjOOQIC 



188 PSACTI0B BflPOBtS. 

think, however, he may, after appearance, apply immedi- 
ately for a stay of proceedings until security for costs be 
given, or his gaardian nndertake for the payment of them, 
as was formerly the case in actions of ejectment brought 
by John Doe on the demise of an infant. — Ghitty*s Arch- 
bold, 7th Ed. 1018-4. 

It does not appear to me that the defendants are in a 
position to plead the infancy in abatement in an ordinary 
action until they have appeared, and consequently they are 
not yet in a position to take the step referred to above of 
staying proceedings. 

I express no opinion on the question of the correctness of 
the practice in England of allowing the writ to be sued out 
before the appointment of the prochein amy. Under the 
old practice of considering the declaration the commence- 
ment of the action, the appointment of the prochein amy at 
any time before declaration seemed consistent and recon- 
cilable with principle; but now, when issuing the writ is 
considered the commencement of the action, and not merely 
to hring the party into court, one does not so clearly see 
how the practice of sueing out a writ in the ordinary way 
can be considered regular. 

As most, if not all, of the late works on practice in 
England lay it down that the writ can be sued out before 
the petition to appoint the prochein amy is presented, I 
would not venture to set aside the rule, even if I enter- 
tained a much stronger opinion than I now do as to the 
inconsistency of that practice. 

I think the order should go to set aside the copy and 
service of the writs, but without costs, as defendants have 
asked by their summons for more than they seem entitled 
to ; the plaintiff to be at liberty to move the court againBt 
this order, if he shall be so advised. 
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HAifiLToir y. Glabxb. 

land in queiHon—H Vie., eh. 177, iec. 1^16 Vie., eh. 175, ««e. 26. 

Where in tresi^aas the title to land was not in question npon the pleadings 

and the plaintiif obtained only £5 damages, and no oeitifieate— H«Id> 

thftt he was entitled only to Division Court oosts, and tiie master having 

allowed fall costs, a revision was ordered. 
Under the 16 Vie., oh. 177, see. 1, it is for the pUuntill olaindng fall eoefts 

to shew that the title did really and bonajide oome in question, not merely 

that by the pleadings it might have been put in issue. 
SewibU, that where in a ipersonal action the sum recovered is within the 

jnrisdiction of the Divinon Coort, a certificate most be moYed for at the 

trial, or costs cannot afterwards be giyen. 

[Gbavbxbs, IZth Jwu, 1666.] 

Application to revise taxation of costs. 

The action was trespass for breaking into a dwelling 
house of the plaintiff, situated on a parcel of land in the 
town of Sydenham, which was described, and there farcing 
and* breaking open divers doors, Sco., belonging to the 
dwelling, and setting fire to and consuming the dwelling ; 
and then and there burning and consuming divers goods 
and chattels, then being in the said dwelling, of the value of 
£50 ; and there burning 2,000 feet of the timber of the 
plaintiff, then being in the said dwelling. 

The defendant pleaded — 1. Except as to entering the 
dwelling and breaking open the doors, &c., and the causes 
of action in respect thereto, not guilty as to the residue of 
the trespasses. 

2. As to the entering the dwelling house and breaking 
open the doors of the same, payment of 10s. into court, 
and no damage ultra — ^upon which issues were joined. 

At the trial, before BMmon, G. J., the plaintiff obtained 
a verdict, with £6 damages. There did not appear to have 
been any certificate to authorise the taxing of foil costs 
moved for. 

On the 9th of June last the plaintiff taxed foil Queen's 
Bench costs, although the defendant objected thereto, and 
insisted that the plaintiff was only entitled to Division 
Court costs, notwithstanding which full costs were taxed; 
^m which the defendant made the present application to 
revise. 

BicHAEDS, J. — ^By the provincial statute 18 & 14 Vic, ch. 
•58, sec. 78, it is provided that where a plaintiff shall bring 
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an action in the Ssperior Cotirt tor any cause which might 
i hAve been taiered m the Di^isioB Court, and he shall oUain 
judgment for a sum not exceeding tlie respective sums to 
which the jurisdiction of the Division Court is limited, no 
more costs shall be taxed against the defendant than wcmld 
haye been incurred in the Division Court in carrying on the 
ftame action, unless the judge shall certify in open court, 
jhunediately after the trial, that it was a fit cause to be 
withdrawn from the Division Court, and to be comm^aced 
ih the Superior Court. 

By provincial statute 16 Vic, ch. 177, see. ly the junsdic- 
iion of the several Division Courts in Upper Canada is 
Mended to, and the judges have power and jurisdictien to 
hold plea of, all personal actions where the debt or damagei 
dainled is not more than ten pounds; provided that tiie 
said courts shall not have cogniaance "^ * * of atiy 
action of ejectment, or in which the titfe to any corporeal or 
incorporeal hereditaments, or to any toll, custom, orfna- 
ehise, iihaU be in question. 

The provincial statute 16yic., ch. 176, sec. fi6, provides 
ttiat if any plaintiff in any action of trespass, or tre^Mtas on 
the case, in any of the Superior Courts of Common Law, or 
in any county court in Upp^ Canada, shall recover, by the 
yerdict of the jury, less damages than forty killings, such 
piaii^iff shall not be entitled to recover any costs whatirirer, 
Wtiether given on issues joined or judgment shall have 
passed by default, unless the judge or presiding officer be- 
fore whom the verdict shall be obtained shali immediately 
'ifterwavds certify on the back of the reoo^d, or oix fliewzit 
df trial, that the action wa$ reaU/y brought to try a rigktf 
besides the mere right to recover damages for the trespass 
or grievance for which the aetioa diaUhave been brought, 
cor that the trespass or grievaidce was ^vKlfnl andmalieiouB (<t)- 

It hhs been held in England that these statutes are all 
io be taken and considered in pari materia; and if a fiarty 
isMMKiiitled to hia eosts under ona, iuadyet is de|9riv6d of his 
costs under another of them, he fails to recover costs. 



{a) This sectioii is jrepealed bj the Oommon Law Pnxiediure Aei, 1$56, 
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By the imperial rtatnie 9 A; 16 Yic, ch. 95, sec. 139, it 
18 provided, that if any aotioil tihall be commenced in any 
of her Majesty's saperior courts of record for any cause 
fixT which a plaint might have been entered in any court 
holden under this Act^ and a verdict shall be found for the 
plamtiff for a sum less than £20, if the said action is 
foimded on contract, or less than £5 if it be founded on 
tort, the said plaintiff shaU have judgment to recover such 
sum only, and no costs; and if a verdict shall not be found 
for the plaintiff, the defendant shall be entitled to his costs 
as between attorney and client, unless in either case the 
judge who shall try the cause shall certify on the back of 
the record that the action was fit to be brought in such 
superior court. 

The general doctrine as to moving the court to enter a 
suggestion to deprive the plaintiff of costs is thus laid down 
m Ghitty's Archbold, 8th Ed. 1402 : " If the statute con- 
tains a prohibitory clause declaring that no action shaUbe 
brought elsewhere for the causes of action recoverable by 
it, the proper mode of objection to the action is by plea, and 
not by suggestions. * * * On the other hand, where the 
statute contaiDS no such prohibitory clause, it cannot be 
(leaded; the mode of taking advantage of it in that case 
is by ttie defendant moving upon affidavit for leave to 
enter a si^gestion upon the record." 

By the imperial statute 18 & 14 Yic, ch. 61, sec. 11, it is 
fxotided that on the plaintiff's recovering in the superior 
courts sums not exceeding £20 in actions of contract, or £6 
in actions of tort, over which the county court has jurisdic" 
tbn, he is to have no costs; and the section concludes by 
^ting that '' it shall not be necessary to enter any sugges- 
tion on the record to deprive such plaintiff of costs.'* Sec* 
lion 12 provides '* that if the judge, or other presiding 
officer before whom such verdict shaU be obtained, shall 
Mftify on fhe back of the recoird that it appeared to him at 
tile trial that the cause of action wad one for which a plaint 
ixmld not have been entered in any county court, or that 
H appeared to him at ihe trial that there was a sufficieni 
reason for bringing the said action in the court in which 
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the said action was hronght, the plaintiff in snoh case shall 
haye the same judgment to recover his costs that he wooli 
have had if the Act had not been passed.*' Section IS pro- 
vides that if in any such action, whether there be a verdict or 
not, the plaintiff shall make it appear to the satisfaction of 
the court in which the action was brought, or to the satis- 
faction of a judge at Chambers upon summons, that the said 
action was brought for a cause in which the courts had eon- 
current jurisdiction, or for which no plaint could have been 
entered in any county court, or that the cause was removed 
from a county court by certiorari, then, and in any of such 
cases, the court in which the said action is brought, or the 
said judge at Chambers, may thereupon, by rule or order» 
direct that the plaintiff shall recover his costs. 

In Latham v. Spedding (17 Q. B. 488), Lord Campbell' 
observes, '' By the last Act, the onus as to costs for the 
plantiff is thrown on the plaintiff ; and we think it clear 
l^hat he is bound to shew that he could not sue in the county 
court, by establishing the fact that the title did really bofia 
fde come in issue, not merely that the defendant had so 
pleaded that it possibly might have come in issue. The 
words of the 68th section of the imperial statute 9 & 10 Vic, 
ch. 95, are that the court shall not have cognizance of any 
action in which the title to any corporeal or incorporeal 
hereditaments ehaU he in questicm. We hold these words 
to mean, shall really and bona fde be in question." 

I have quoted the clauses of the imperial Acts at some 
length, in order that they may be compared with our own 
jstatutes on the same subject. It will be observed that the 
proviso to section 1 of the provincial statute 16 Yic, ch. 11, 
and to the imperial statute 9 & 10 Vie, ch. 95, sec. 58, are 
substantially the same. The section in the imperial Act, 
after declaring that all pleas of personal actions, when the 
debt or damages claimed is not more than £20, may be 
holden in the county court, concludes with the proviso, 
'' Provided always, that the court shall not have cognizance 
of any action of ejectment, or in which the title to any cor- 
poreal or uicorporeal hereditaments, or to any toll, fair, 
market or franchise, shall be in question." 

It therefore appears to me that the decisions^ on the im- 

., _., ^oogle 



HAMILTOH T* OLiBKE. 196 

penal Acts are applicable to the law of ibis country, and 
mast govern ns* 

The state of the law in England on the subject, nnder 9 
& 10 Vic, ch. 96, sec. 129, was, that in those cases where 
the judge who tried the cause omitted or refused to certify 
that the action was fit to be brought in the Superior Gonrts* 
Bo as to giye the plaintiff a right to costs on that ground, he 
neyertheless taxed those costs, unless the defendant moved 
to enter a suggestion on the roll to deprive him of costs* 
This proceeding was often attended with difficulty, expense, 
and delay; and that portion of the imperial statute 18 & 14 
Tic, ch. 61, sec. 11, abready referred to, was doubtless 
passed to remedy that difficulty; and this section, with the 
two following, throw the burthen on the plaintiff of satis- 
fying the judge at the trial, or the court, or judge at 
Chambers, that under the statute he ought to have costs. 
Lord Campbell, in Latham v. Spedding, refers to this 
change of the law, which he doubtless considers sufficient 
to warrant the court in coming to a conclusion different 
from that of the Court of Common Pleas in Timothy v. 
Farmer (7 C. B. 814). 

It will be observed that, under section IS of the imperial 
statute 18 & 14 Vic, ch. 61, if the plaintiff shall make 
it appear to the scOUfaetion of the court, or of a judge in 
Chambere, that the action was brought for a matter in 
which concurrent jurisdiction was given to the Superior 
Court, or for which no complaint could have been entered 
in the county court, * * * then the plaintiff shall 
recover his costs. As there is no such provision in our 
statute, it seems to me that the safest course, if not the 
only safe course, for a plaintiff to pursue, when he recovers 
in a personal action in one of the superior courts a sum 
within the jurisdiction of the division court, is to move for 
tile certificate at the trial, and not to trust to the pleadings 
to shew that the title may come in question. The decision 
of the Court of Queen's Bench in England certainly goes to 
the foil extent of requiring that title shall reaUy be in 



Li the ease before me the pleadings do not bring the title 

26 VOL. n. ^ . 
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inquestftozi, and in that.reftpeet ii is mi bo luatii ih &to«r 
of the plaintiff as the oase just referred to, iriiare tite coinit 
tefiised to allow the ooets. I am therefore of opinion that 
an order should go to the master to reyise the taxation of 
costs in this cause, the action being one irhioh might liam 
been brought in the division court. 

Revision ordered (aJ) 

The Queen y* Husssy, 

Where a person oonvieted under the Petty Trespaae Act has appealed to akfi 
Quarter Sessions, where the conviction has been oonfirmed, no appeal lie^ 
tern thenoe to the Queen's Beneh. 

[Pbacsiox Gouki, H. T., 4 Yio.] 

This was an application to remove the proceedings from 
the quarter sessions of the Johnstown DiECtrict to this court 
by certiorari for the purpose of appeal. The applicant had 
been fined by a justice of the peace under 4 W. IV., ch. 
4, and had appealed to the quarter sessions, where the con- 
viction had been confirmed. 

Jones, J. — There is no appeal to this court in this case, 
and unless the conviction is bad upon the face of it, so as to 
'warrant the court in quashing it, the application cannot be 
.granted. There is no copy of the conviction produced, and 
the defendant consequently takes nothing by his motion (6). 



BiLLiNas et al. v. IUpeue et al, 

Ca, Sa. — Amendment. 

SemhU that the conrt wiU not amend a Ca. Sa., ^ere no STim is stated in 
the -writ, by inserting the amoimt for whidh jtldgmeiit wtui reoorered, %ib 
vmi being Toid, 

[PBAOnOB COUBT, H. T., 4 Vic.] 

This was an application for a rule niri on the defendants 
to shew cause why an amendment shotdd not be allowed in 
a writ of Ca. Sa. issued against the defendants in the vae^ 
'tion of last Easter Term, tested the last day of that term, 
ti,nd returnable on the first day of Trinity Term foUowilig, 
by inserting the smn for which the judgment had been 
recovered, which hitd b^eh omitted. The defendants had 
been arrerted under the writ and had stibsequetrtly brodj^ 
lictions for false imprisonment. 

[a) See Qt^ on Oosts, chapter IX. 

' 8eeVtotelUP]ao&BoadO».Y.«ittMotts,ltf!r.O^B.,«d8 
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Jgsmb^ J.— ^Therei0 abundaiiee df anttMaii^rio ehew fhat 

• Ga. &k «fter Me<)iiiioh may be amended inforkii (1 DoWl* 
P. a SOI; 8 Dowl. P. G. 464; Tidd. 1002^ 2 T. B. 7S7; 
'fi T. B. 450; 8 B. &. P. 886; 6 T. B. 677; 1 ChH. 849; 4 

Tiaont. 892) ; btit the applioation shotdd be made wiOiiii a 
veasoiiable iime after notice of the izregolarity. Beviural 
-tetiona for fiUse imprisonment for the arreste mider this writ 
-faaire beien brought racne montiiB sinoe, and oTen considering 
Ike omiasion a llaere irregalarity, an unreasonable deli^ 
Shaa ooeilrred, and on that aecotmt perhaps the motion ou^^t 
not to prevail. But it appears to me the omission rendeo^ 
the wnA wholly dtf tetiye, and in such case no amendment 
«an be aaade. The irrit upon its face should shew a legal 
«groakid to arrest. If xeiumable on a die$ non, or if , m the 
case of mesne process, a term intervene between^he teste 
«id return, the writ is so utterly void that an action of tres- 
pasa might be mMoitai&ed i^ainst the sherifif for anything 
done under it. Here it does not appear that there is ar^- 

• eovery for any sum for which the defendant would be liable 
- to arrest, and the writ is therefore on ^e face of it utteij^ 

void, ffasum had been staJted for which an axrest mijg^t 
be made, it would have been a mere irregubrxty not to 
have made it the proper sum, and from the au&orities 
«il»d, amendable (8 Chit. Prac. 75; 4B. & Al. 288; ££ast 
^01 ; 2 New Bep. 188 ; 1 Marsh. 899). I do not at preacoQit 
ihink that I can ox ought to order the amendment, but the 
^plamtiflF may take the jrnle, that the point may be fully dia- 
cussed and investigated. 

Bale nisi (a). 



DiNiELL V. James. 

Bail]pi€fii-^^lhen4mmt--^fHllMincy of bail. 

AlMil-ideoe bi whiflh<tiiQ',]uwie pI tha^Mntii! or dfltondant is inoorreo^ 
Btated may be amended with the consent of the bail; and it is not a soti- 
dent.gtoxmd to rejeot one of two baol as insnffioient, that one of his ct^ 
diton agreed to compound for his debt for two shillings in the pound. 

(P&ACTIOX COUBTS, ?. T., 4 Vic.} 

Foster moved for the allowance of baU. The defelidani 

had been arrested for £18. 

— ■ • • • ■-•-.. ^ - - 
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Duggan objected to the regularity of the bail-piece, 1st. 
That the plaintiff was called Daniels, whereas his name was 
Daniell. 2nd. That the addition of Lockwood, one of the 
bail, was incorrect, as in the aflSdavit he was sworn to be a 
^'portrait painter/' and in the bail-piece he was styled 
gentleman. He also objected to the sufficiency of Look- 
wood, and shewed by affidavit that he had been recently 
arrested for a small sum in the district conrt, and his eir- 
onmstanoes were such that the plaintiff in that snit in- 
stracted his attorney to receive ten shillings in the pound 
in discharge of his claim. * 

Jones, J. — The name of the plaintiff may be amended 
with the consent of the bail, and if there be anything in the 
wrong addition of Lockwood, it may be disposed of in the 
6ame n^^nner. But it appears to me unimportant; a 
school-master or clerk in the custom house may be described 
as a gentleman (6 Taunt. 769; 1 Chit. 494); and so also, 
I apprehend, may a portrait painter. 

With respect to the objection to property, I think it can- 
not prevail. The sum demanded is only eighteen pounds; 
it is not shewn that Lockwood is not worth double that sum, 
that he is a bankrupt, or has been discharged under the 
Lisolvent Act. The implied poverty of Lockwood from his 
arrest in the district court, and the offer of composition 
from his creditor, when it is not alleged that he could not 
procure bail, cannot disqualify him, being merely one of 
two bail for so trifling an amount as that for which this 
defendant has been arrested. 

Bule for amendment and allowance of bail granted. 



MoQuBEM V. PaATT. 

BmU^Proceedingt again$t^Laehe$, 

When a plaintiff agreed to disoharge the bail of a defendant, if oertaln 
tenns were complied with, and after a lapse of three years, the oondi- 
tions not having been performed, proceeded against the baiL Held, that 
they were not, under the ciroomBtanoes, entitled to an ezoneretnz for 

[Pbaoticb Goubt, H. T., 4 Vio.] 

A rule was obtained by the bail in this cause, calling on 
the plaintiff to shew caose why proceedings should not be 
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stayed in an action eommenoed againrt them, and why an 
exoneretnr should not be entered on the bailp-ieee, npon 
affidavits, from which it appeared that in 1886 special bail 
was entered in the cause, and an action commenced against 
the bail in Augast, 1887 ; that about the 20th of thai 
month the plainti£f informed the bail that proceedings had 
been taken without his authority, and tliat he would stay 
proceedings against them, which he did ; that in May, 1886, 
before any proceeding had been taken against them, the 
bail took the defendant into custody to surrender him to 
the sheriff in their own discharge, and went with him first 
to the plaintiff, who made an arrangement with the defend- 
ant's mother for the payment of the judgment which had 
been obtained by the plaintiff against the defendant ; and 
that the bail thereupon, at the request of the plaintiff, dis- 
chaorged the defendant out of their custody, and supposed 
the matter had been settled, as the defendant shortly after- 
wards left the province, and no farther proceedings were 
taken, until a writ was served upon the bail returnable last 
term. 

In shewing cause the plaintiff filed affidavits denying the 
allegations stated in the affidavits of the bail as to the 
arrangement with the defendant's mother and the discharge 
of the defendant from the custody of the bail, but admitting 
an arrangement for the discharge of the bail upon certain 
conditions, which had not been performed. 

Jones, J. — iWhen any indulgence is shewn by the plain- 
tiff to the defendant without the consent of the bail, which 
alters the situation in which they had placed themselvea 
by entering into the recognizance, it confers on them a 
right to relief from their liability, but if the plaintiff has 
not disarmed himself from proceeding against the defend- 
ant, nor prevented the bail from surrendering him, they 
are not entitled to be discharged (4 Taunt. 467 ; 6 Taunt* 
819, 614; 7 Taunt. 68; 8 Taunt. 28; 1 Chit. 281; 16 East 
617 ; 2 Marsh. 888; 2 W. Bl. 1817; 2 B. & P. 61; 1 Bing. 
164 ; 8 Price 216). This is very analagous to the case of 
Brickwood v. Anniss (6 Taunt. 614). There the plaintiff, 
after the Ca. 8a. had been issued to fix the bail» told the 
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«. 
defendaint tiutt he would aoeept n oottpositioii^ if hitf oilier 
creditors would came into it, aiLd< would give him three 
weeks' time to ooneult them^ dunag whi^ii he would not 
amst him. Oibb$, 0. J., said, '* Thejdiuiitiff, by remitting 
hia legal diligenoe, does not bar the bail from eurreud^ing 
their prmoipal at any moment. The plaintiff has netyer 
disarmed himself : lie has never put himself in suob a situa* 
iitm that he might not at all times proceed with this aoticm." 
In this case the plaintiff never discharged the defendant. 
He agreed to discharge the bail if certain terms were com- 
plied with. He did not th^eby preclude himself from 
f rooeeding against the bail, nor did he do any act by whioh 
he. prevented the bail from surrendering their principal* 
Upon a review of the authorities, I do not think the bail 
entitled to the relief asked for, and thwefore I discharge 
the rule, but without costs, 

Bule discharged^ without costs. 



In be Hahiltok O'Beilly. 

Attomey^Non-payment of money — Summary jurUdieHon, 

The court will not grant an attachment against an attorney for not paying 
over moni^ reoeived by him as an agent, and not in hu profeesionai 
character; but if from the ciroometanoes it appears that he is not troat- 
worthy, tiie court w«iild probably interfere to strike him off the rolL 

A rule niH for such attachment should not be granted on the last day of 
term, but if so granted it may be acted upon siterwards. 

[fiubcncs GouKT, H. T., 4 Vio.] 

Bums shewed cause against a rule obtained on the last 
day of last term, calling upon Hamilton O'Beilly, one. Sec., 
to shew cause why he should not pay over to A. Notman, 
Esq., £177 8s. 8d., and interest from the 6th of December, 
1887, with costs, and why on default an attachment should 
not be issued against him. He took a preliminary objee- 
tion, that a rule li^ this could not be granted on the last 
day of term, and cited 2 Dowl. 227, and 8 Dowl. 557. 

Jones, J. — ^As to the preliminary objection, the cases 
<^ited, together with 1 Chit. 744; 1 Burr. 651; 4 Burr. 2602, 
shew thai the court will not entertain the motion on the 
last day of the term, but they do not establish the point 
jraised in this case-^that the rule having been granted, it 
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oaamot B0W be aojhBd upoo. Tk» objeetios is not ienaUa* 
Thd rauKNi why the eourt refase the rale on the last day of 
tenm, or withiiL four days of the last day, appears to be be* 
oanse the attorney eannot shew cause in that term, and the 
ooiffiequenee of granting the rale would be, that the matter 
would be hanging ovex him an unreasonable time. 

Tho affidaidts in support of the appUoaiion shew that the ? 
money was d^osited in the hands of Mr. O'Beilly, as the 
attorney of the sheriff of the London district, and upon hkj 
irtainer, to be forwarded to Mr. Notman. In answer, Mr. 
O'BeiUy swears that he was not retained as the attorney of 
the sheriff or any other person, to forward the money men-* 
tioned; but that the sheriff requested him as hia friend to 
forward the money to Mr. Notman, and that he never 
receiyed nor expected to receiye from the said sheriff, 
or saij other person, any fee or reward for forwarding 
the said money, and that he believes that the sheriff never 
expected to allow him any thing therefor. Upon these affida- 
vits it must be taken that Mr. O'Beilly was not employed 
as an attorney, and in such case the authorities at the 
foot shew that the court cannot interfere by attaching the 
attorney. In Aitkin's case (4 B. & AL 47), Abbott, C. J., 
says: ^'The question in this case is, whether the court will 
compel an attorney to do that which in justice he ought to 
do. Now the rule by which the court is to be governed in 
exereisingihis summary jurisdiction over its officers seems to 
me to be this: where an attorney is employed in a rnatt^ 
wholtyunconnected with his professional character, the court 
will not inteilere in a summary way to compel him to execute 
fBtfthfuBy the trust reposed in him; but when the employ* 
ment is so connected with his professional character as to 
afford a presumption that his character formed the ground 
of his employment by the client, there the court will exeroise 
the jurisdiction," and the rule was made absolute. On a 
reference to the case stated, however, it appears clearly that 
the attorney was professionally employed, and therefore it 
is no aothcwity in support of this rule. The only case 
aaalogQUB to the present is Knight's case (1 Bing. 91), where 
the attbmey wae moved against to pay over money, the 
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produce of bills which he hi^ received to get diBoonnted, on 
the authority of 2 Ghitty 68. On a reference to that case, 
however, it is dear that the attorney was professionally em- 
ployed, and the case in Bingham was never carried further 
than the rule nui. All the late decisions are against the 
application, and this rule must be discharged, but I shall 
discharge it without costs, on the authority of the case in 1 
Dowl. 61; and although the court cannot proceed against 
the attorney summarily by attachment, it is not clear that 
they may not in a case of great impropriety, like the pre- 
sent, tending to shew that the attorney is not trustworthy, 
interfere on application to strike him off the rolls (7 Moore 
487; Tidd 79 to 88; 1 Str. 621; 8 T. R 276; 6 East 604; 
8 East 287; 5 Taunt. 106; 1 Salk. 87. 1 Dowl. 61, 416, 
468, 612). 

Bule discharged, without costs. 



BiLLINaS ET AL V. BaPELJB ET AL. 
Ca. 8a,— 'Amendment— Proceeding while Fi, Fa, or Ten, Ex, out. 

A Ca, Sa, omitting to state any sum for which judgment has been reoorered 
is Toid, and cannot be amended after execution. 

Bemble, that no Ca, Sa, can be acted upon while a Fi, Fa, on which pro- 
ceedings haye been taken remains out ; and that where goods have been 
seized and a Ven, Ex. issued, they must be sold before defendant can be 
arrested for the residue. [P&iotxoi Ooubt, S. T., 4 Vic] 

This was an application to amend a writ of capias ad MoUi- 
faciendum by inserting the sum in the writ for which judg- 
ment had been recovered ; and the following facts appeared : 
a writ of Jieri facias had been issued, on which goods were 
seized, and the sum of £S2 6b. made, and a return of goods 
on hand for want of buyers to the residue. Upon this re- 
turn a venditioni exponas Bud fieri facias for residue issued, 
and while it was current the plaintiff's attorney withdrew 
it, it not having been acted on; and on the 8rd of March, 
1840, issued a Ca.iSa. against the three defendants, on which 
twoof them were arrested and coiomitted to gaol, from which 
they were subsequently discharged. These two defendants 
broughlj actions for imprisonment against the plaintifb and 
their attorney, Mr. Harvey, in which they obtained verdicts, 
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and the plaintiffs instituted a suit, which was pending^ 
against the sheriff of London, to whom the Ca, 8a. waa 
directed, and his sureties, for the escape of those defend- 
ants. There had been no amount whatever inserted in the 
Ca. 8a. on which the arrest had been made, and this was 
the defect which the plaintiffs sought to remedy by thia 
application. 

McLean, J. — I have looked carefully into the cases which 
have been cited on both sides, and find abundant authority 
to amend a Ca. Sa., which is substantially good as a writ» 
but wrong in some particular part of it. Li this case, if any 
sum had be&n specified on the face of the Ca. 8a.y though 
the sum were wrong, the writ would be substantially a good 
writ, and amendable in the erroneous part of it, or if any 
sum had been specified as the amount of the judgment 
recovered, the second blank in the writ, in which the^ 
amount of the residue of the damages should be inserted,, 
might be filled up, the sum levied on the prior execution 
being specified in the writ. 

But if all the blanks had been correctly filled up, it ap- 
pears by the affidavits that the Ca. 8a. would still be liable 
to objection, on the ground of its having issued while goods 
which had been seized under a Fi. Fa., and which were 
directed to be sold imder the venditioni expofms, remained 
in the sherifTs hands undisposed of. The case in 2 Gr. & 3. 
86, goes strongly to shew that no Ca. 8a. can be acted upon 
while a Fieri Facias which had been acted upon remains 
out and not returned, and I think it also establishes thai 
where goods have been seized and a venditioni exponas issued, 
the^oods must be sold before a defendant can be arrested 
for the residue. However, it is not necessary to consider 
this latter objection in giving judgment on this occasion. 

The only question here is, whether the writ can be 
amended as moved for. To make a writ of Ca. 8a. valid, or 
of any effect whatever, it is clear that some sum must be 
mentioned in the body of the writ as the amount to be re- 
covered, and for which the defendant is liable to be arrested*. 
The endorsement of a writ by an attorney can of itself give 
no authority to a sheriff to arrest for any sum, though it maj^ 
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guide him ag to the preoiee amount dae« The imt itself is 
the sherifTs authority, and unless a sum be specified he eaa- 
not legally arrest for any sum. The defendants having been 
arrested on a Ca. 8a. whioh contained no sum, were properiy 
discharged, and were entitled to pursue the remedy which 
the law gave them against those by whose means they had 
l>een illegally imprisoned. The court might correct a jnere 
irregularity in the process, by which the plaintiJff might be 
•exposed to an action, if such process were set aside, but a 
positive defect cannot be supplied, and the court cannot re- 
lieve from the consequen^^es of such defect. The effect of 
amending the writ in this case would be to sap the founda- 
tion of the actions which have been commenced for false im- 
prisonment, and to make the sheriff and his bail liable to 
an action for the escape of the defendants, whom the sheriff 
arrested and discharged, to which, as it appears to me tt 
jpresent, they clearly are not liable. 

Bule discharged, without costs (a). 



Watebs v. Daly. 

ArhUrmtUm, 

Vn&ere a witneee was examined in the absence of defendant, the award was 
set aside, although the arbitrator stated that the evidenoe thus given had 
in no way inflnenoed his deeision. 

[PBAcmcn GouBT.] 

This was an application to set aside an award. The 
•chief objection taken was that the arbitrator examined a 
witness without the knowledge of the defendant. The 
•defendant swore that the arbitrator told him that the per- 
son named had been brought to him on the part of Waters, 
and had been examined touching the matters referred in 
the absence of the defendant, and that the arbitrator was 
materially influenced by the evidence of this person so 
examined; that the defendant protested against such ex- 
amination, and told the arbitrator that he could have con- 
tradicted his statement if he had known he was to be ex- 
' amined. Another af&davit alleged that the arbitrator stated 
(<4 flea the jvdgmsnt on granting the mle iiM, ante page. 
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lo tnoiher person thai he huA examined this ^ntness upon 
his oath. AxKythar affidavit stated, fiufher, thai the de- 
ponent was informed that the witness in question was 
hronght from Hamflton to he examined. 

All these statements were met merely by the affidavit of 
the arbitrator, who stated that after the closing of the 
evidence, in a conversation which he had casually with the 
person named/ be asked a question concerning a matter 
arising out of the matters in difference; but he said no 
fiueh conversation formed a part of the evidence, and that 
ihe statement made by the person did not affect the award, 
and in no way influenced. the same. No other denial was 
given to the various charges made, and statements alleged, 
than this statement of the arbitrator. 

BuBNS, J. — ^This case comes clearly within the case of 
Dobson V. Groves (6. Q. B. 687), and it is impossible I can 
allow the award to stand. 

Bule absolute. 



In the Matter op Baby and 0'€okkob. 

A ttcmey — Vniertdking. 

H. liaTing been arreetdd, his attorney gaya the sheiiff an undertaking to put 
in bail, wfaieh was not done. On an aindlioation for an order to eompel 
the attorn^ to pay the debt and eosta, HM^ that the facts set oat 
b^ow f onxied no ezenae. 

This was an application by the late sheriff of the county 
of Essex against the defendant, as an attorney of the court, 
to compel him to pay the balance due of debt and costs £q 
a suit of Phelps v. Horrigan. The defendant contended 
tha^ he ought not to pay the balance claimed, because 
there were costs due to him, as against Horrigan, charge- 
able upon any funds that might be in his hands, and also 
because a certain amount of the means which should have 
been applied to the payment of the debt due by Horrigan 
had been attached under a garnishee order, and to that 
extent he, the defendant, ought to be relieved, or at all 
crvents that he should not be compelled to pay more than 
the balance, after deducting the amount so attached. 

It appeared that Horrigan was arrested at the suit of 
Phelps, and tiuit, Instead of patting in special bail, Mr. 
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O'Connor, on the 8th of May, 1866, gave the sheriff an 
undertaking to pat in bail in due time, unless the arrest 
should be set aside. No special bail was ever put in to the 
action, but on the 26th of October, 1866, Mr. O'Connor, for 
his client, Horrigan, gave a confession of judgment for 
£62 15s. 6d. payable on the 27th of October, and at the 
same time gave an undertaking that the taking of the cog- 
novit by the plaintiff, Phelps, should not be a waiver of the 
plaintiffs right to have special bail, and that in the event 
of the plaintiff finding it necessary to enter judgment on the 
cognovit, the plaintiff's costs up to the giving of the cognovit 
should be taxed at £20. In order to secure Mr. O'Connor 
for so undertaking Horrigan placed in his hands a demand 
against two persons of the name of Best and one Daven- 
port, upon which demand Mr. O'Connor obtained judgment 
for the sum of JB87 10s. In the meantime an action was 
pending by Horrigan against Phelps for false imprisonment, 
in which action Mr. O'Connor was Horrigan's attorney, 
and in which Horrigan recovered a verdict against Phelps 
for £2. It appeared that judgment was perfected in that 
action, and the defendant, Phelps, succeeded in setting off 
costs, and obtained the judgment for the sum of £8 148.» 
the excess of costs over the plaintiffs costs. The judgment 
against Best and Davenport was obtained in the name of 
Horrigan, and on behalf of Phelps an order was obtained 
under the garnishee clauses of the Common Law Procedure 
. Act to attach for the sum of £8 14s. mentioned, which sum 
it seemed that Best or Davenport paid without resistance. 
Mr. O'Connor had paid over to Phelps' attorney the sum of 
«g60 on account of the confession, and he swore that his 
costs of these suits due from Horrigan were afterwards of 
£30. 

The present application was made to compel Mr. O'Connor 
to pay the balance due on the cognovit, and costs, viz., £S2 
15s. 6d., with interest from the 27th of October, 1856. 

BuBNS, J. — ^It appears to me the order must be made as 
asked for. It is no answer for Mr. O'Connor to say that 
the means have failed which he looked to for the purpose 
of indemnifying himself against the consequences of having 
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given the undertaking he did. If his nndertaking to put in 
bail had been complied with, the sheriff would not be called 
upon by the plaintiff in the snit, but the bail would have 
been looked to for the debt and costs. Besides this, it is no 
answer for Mr. O'Connor to say that a portion of the means 
-which had been given over to secure himself had been 
attached. If it.be true, as he says, that the demand of 
Horrigan against Best and Davenport had been transferred 
to him, then it could not be attached so as to deprive Mr. 
O'Connor of it. 

An application somewhat like the present was entertained 
in Corbett v. Smith et al. (7 U. C. R. 18). 

Rule absolute to order Mr. O'Connor to pay the amount 
demanded, with costs of the application. 



Bbown v. Chables Napoleon Cinqmabs and Peter John 

CiNQMABS. 

Under the oiroamstanceB of this case the oonrt refused to set aside a judg- 
ment entered on a cognovit given by one partner in the name of both, as 
eighteen monthir had elajMed since the judgment had been acted upon, 
and it seemed most probable that the other partner was an assenting 
party. 

This was an application to set aside a judgment entered 
up against both defendants, on the ground that the confes- 
sion of judgment was signed by one partner in the name 
of both. 

The facts were, that Charles and Joseph carried on two 
establishments in partnership, one in Belleville and the 
other in Montreal. Charles resided in Belleville, and Joseph 
in Montreal. The firm in Montreal failed, and the estab- 
lishment in Belleville was biuned in May, 1854, the part- 
ners being at the time largely indebted to the plaintiff. 
On the 21st of June, 1854, Charles confessed a judgment 
for himself and his partner, which he swore was done with- 
out his partner's knowledge or consent. Upon this con- 
fession judgment was entered up on the 22nd of June, and 
execution issued, and the stock in trade of the establishment 
in Belleville remaining saved from the fire was sold, and a 
brother of the two defendants purchased it. Upon these 
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fiu>ts the defendant Joseph now applied to set aside th^ 
judgment. 

In opposition to the application it was shewn that Joseph 
had been several times in Upper Canada, and had conyersed 
with the attorney of the plaintiff on the subject of the con- 
fession and of the sale of the goods; that the goods were 
not paid for by the defendant's brother, but were bought in 
by the plaintiff, and transferred to the defendant's brother,, 
with a view of benefitting the defendant by carrying on a 
retail establishment; that the defendant Joseph afterwards 
attempted to get the goods into his possession from the 
brother with a view of removing to Montreal, and then the 
plaintiff prevented that being done by another execution 
issued upon the same judgment. 

Burns, J. — It appears to ine it would be unreasonable to 
set aside this judgment now, after a lapse of more than 
eighteen months since it was acted upon by sale of the part- 
nership effects. The question as respects Joseph Cinqmars 
is whether he was an assenting party to his portion of the 
goods being thus disposed of. It is true he swears he was- 
not, but all the facts otherwise stated, combined with the 
delay, and the certainty one may entertain in one's own 
mind that he must have known of the sale in June, 1854, 
induce me not to interpose by administering the summary 
jurisdiction of the court to avoid this judgment. 

The rule must be discharged, with costs. 

Bule discharged. 



The Bank of Upper Canada v. Ward et al. 

Judgment as in ea$e of nonsuit — Cognovit given hy two of the defendani$» 

A role nisi for judgment as in case of nonsnit having been obtained, it 
appeared that after the cause had been entered for trial two of tiie- 
defendants gave a oognovit for debt and eosts, and the record was witli- 
drawn. 

Heidi a sufficient excuse, and that the rule must be disehacged. 

[PBiLcnoB CouBT, T. T., 1855.] 

Eccles moved to discharge the rule which had been ob- 
tained in this case for judgment as in case of a nonsuit for 
not proceeding to trial pursuant to notice. He filed th^ 
affidavit of Mr. Lawder, partner of the plaintiffs attorney^ 
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ihftt after the cause was entered for trial two of the defen-- 
danis, Ward and Marlatt, gaye a cognovit for the full 
amount due to the plaintiffs in the cause, together with alL 
the costs of that suit, as a final settlement thereof, which, 
was accepted and receiyed as such, and the record there-^ 
xsfon withdrawn. 

BiCHABDs, J. — I had intended to make some further en* 
quiry as to whether the defendants were sued as maker and 
endorsers of a promissory note, so that there might be a 
separate judgment for each,(or for one defendant and against 
the other two, pursuant to the statute, but the case of Monk 
v.Bonham (2 Dowl. 886, 8. G. 2 Gr. & M. 480, 4 Jur. 812) 
seems to me to decide the question. That was an action 
against defendant as acceptor of a bill of exchange. Th» 
plaintiff having given notice of trial without proceeding to 
trial accordingly, a rule nisi was obtained for judgment as^ 
in case of a nonsuit. Gause was shewn on affidavits thai 
the bill had been paid, and the action abandoned, and thai 
the defendant knew of the payment in November. In sup- 
port of the rule it was urged that, as the defendant dis* 
poted his liability as acceptor and had not paid the bill ta 
the plaintiff, he was entitled to a peremptory undertaking 
in order to recover his costs. The court held there was a 
sufficient reason shewn for not forcing the plaintiff to 
trial, particularly as defendant might try the case by prO'* 
mo in order to obtain his costs. 

I think, therefore, the rule in this case must be dis* 
charged, but without costs. 

Bule discharged. 



CiRQMABS ET AL. V. The EqTTITABLE FiBE InSUIUNCE Co. 

Irregularity — Form of motion againtt—New trioL 

Where the objeetion is to the eerrioe of the writ of suminons, an appliea- 
tion to set aside the judgment afterwards issued is wrong; the first 
imgolar proceeding must be moved against. 

earea in o 



Bat as the defendants had not appeared in oonseqnenoe of the exception, 
tbey were relieved on bringing into court the amount of the damages 
SBsessed and paying costs. 

[QuBBN'B Bnrcx, H. T., 1866.] 

Nanion obtained a rule to shew cause why the judgment. 

in this ease should not be set aside, on the ground that na 
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inrrit of summonB was ever Berved in the cause^ or on 
account of the irregularity in the service of said writ. 

Read shewed cause. 

BoBiNBON, G. J. — Independently of the delay in moying^ 
it is fatal to this application that we are not asked to set 
aside the service of process, nor any of the proceedings 
anterior to the interlocutory judgment. The cases of 
Brooks V. Roberts (1 C. B. 686) and of Hardwick v. Wardle 
(4 D. & L. 740) are in point to shew that the defendant 
should not succeed in his present motion, for it supposes 
all before the judgment to be regular, and excepts to the 
signing judgment only, which for all that appears is per- 
fectly regular, if the previous proceedings are regular, and 
they are not moved against. 

But as the amount is large, and no defence was made at 
the trial on account of the exception, we will take the 
isourse that was taken in Hardwick v. Wardle, and dia- 
<}harge the rule, unless the defendants pay the costs of this 
application and bring the amount of the damages assessed 
into court to abide the event of the trial, in which case the 
interlocutory judgment and assessment of damages wiU be 
set aside, on payment of costs, the pleas to be filed within 
two weeks. The plaintiff will probably not object to this 
course, as he might find it difficult to enforce his judgment 
without suing in England, and the defendants can with no 
justice complain, if they obtain the benefit of a trial on 
those terms. 



Brown v. Conant. 

Settlement ofeuit bypartiee — Right of attorney to proceed for costs — Evidence 

of collusion. 

Where the parties settle a suit together, ooUttsion to deprive the attorney of 
his costs must be clearly made oat to entitle him to proceed for them. 

In this case the plaintiff informed his attomev that he intended to settle 
with defendant, and said that he would see me costs paid. No objection 
was made, nor any notice given to defendant not to pay the plaintiff; bat 
several months after the settlement, the plaintiff being insolvent, the 
attorney issaed the Fi, Fa, for his costs. Heldt that the writ mast be set 
aside. 

[Ghaicbebb, June, 1866.] 

This was an application to set aside a writ of Fi. Fa. on 
the ground that the defendant had settled with the plaintiff 
lor all claims and demands of every description, including 
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the oostfl of the suit before the isBiie of the Ji. fa. The 
defendant filed his own affidavit, made on the 6th of Jnne, 
1850, in which he stated that on the 28th of May, 1866, he 
settled with the plaintiff for all claims and demands of 
eveiy description, including the costs of this cause; that 
the plaintiff promised to settle with his attorney for the 
costs of the cause; that he supposed that all was right 
until the 2nd of June, 1866, when a bailiff came and seized 
some of his goods under an execution in the cause for costs; 
that he was not indebted to the plaintiff on any account * 
whatever, and that he paid and satisfied to the plaintiff the 
judgment and all costs in this cause on the day above men- 
tioned. He also annexed to the affidavit a copy of the Ji. 
Ja. against his goods, issued on the 29th of May, 1866, 
shewing a judgment recovered for JB187 4s. Id., damages 
and costs in covenant; which writ, addressed to the sheriff 
of the county of Middlesex, was endorsed to levy JG18 98. Id., 
being the costs taxed with interest, and 26s. for the writ, 
besides sheriff's fees. The defendant also filed the affidavit 
of the plaintiff, made on the 6th of June, 1866, stating that 
on the 28th of May, 1866, he and defendant had a 
settlement of all matters between them, and defendant paid 
and satisfied to him all claims, demands, and accounts he 
had against him, including the judgment and all costs in 
this cause; that immediately after the settlement he called 
upon Daniel G. Miller, his attorney, and informed him 
that he had settled with the defendant, and that he woul^ 
settle the costs of the cause with him. Miller, to which he 
replied '' all right " ; that since that time the said Miller 
had never applied to him for payment of the costs ; that 
during last summer, whilst Miller was in England, his 
clerk said he would issue an execution against the defendant 
if the costs were not paid, when he, the plaintiff, informed 
the said clerk that the costs were settled by defendant with 
him, and that he must not issue the writ, as he, the plain- 
tiff, would pay the costs. He swore that he was able and 
willing to pay the costs, and would have paid them if 
Millar had informed him that he required them, and that 
he vras still willing to pay them ; that the execution in the 
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cause was issued withoot any authority from him, and eon* 
trary to his instraetioiis and ocders. 

D. O. MiUer showed oause, and filed his own affidavit, in 
which he stated that he never was a party, or consenting^ 
in any manner, directly or indirectly, to the defendant 
paying the costs of this action to the plaintiff; that the 
plaintiff, shortly after the trial of this cause, in which he 
recovered a verdict of about £100, requested him not to 
issue execution against the defendant, as he and the de- 
fendant had come to an understanding in reference to 
some old matters of difference between them, and that thd 
verdict would be settled at the same time with such other 
matters, or something to that effect; that he, Miller^ 
replied to the effect and in substance that it was a matter 
of indifference to him what the arrangements between 
them were ; that any such arrangements would be all right, 
or words to that effect, but that his costs must be paid, and 
he believes he mentioned the day on which he would he 
entitled to the costs; that the plaintiff replied that he, 
deponent, need not fear about his costs, as he would see 
that he (Miller) had no trouble on that account. Mr. 
Miller then stated several matters connected with his 
employment by the plaintiff, representing him as a person 
who was not settled long in any one place, with no visible 
means of support, and as being concerned in transactions 
of a suspicious nature, and as having a peculiar intimacy 
with defendant : that his credit was bad, and his character 
suspicious ; and having seen and heard so much of him, 
he (Miller) would not have assumed the plaintiff for any 
liability ; that the plaintiff in various matters of business 
had become indebted to him in about £30, for which he 
gave deponent's firm a note, which had been sued, and he 
was informed by the attorney who sued it, Angus Morrison, 
Esq., that the execution had been returned mJia bona. He 
further stated that he did not believe that any m<mey 
passed between the plaintiff and defendant on the settle- 
ment of the suit stated in the plaintiff's affidavit; that he 
believed the defendant either had some accusation againsk 
the plaintiff which the plaintiff was afraid of, or some eauatev 
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dran agftinst the pkuntiff. He elated that he had not the 
sKf^teet doubt, btt believed that the Bettiement between tha 
parties was o<dlasiYe, 00 fsr ae related to the costa, to de- 
fraud him out of his coete of enit, and thai any arrange* 
ment of the settlement of the costs with ttie plaintiff was 
without his consent ; that he had giren every possible kniiy 
in the matter, and it was only after it became evident to him 
that he could not obtain the costs, and that an attempt was 
made to cheat him out of them, that execution was issued. 
He also filed the al&davit of ICr. Beard, clerk in the ofSioe 
of Messrs. Ball and Carroll, of Woodstock, who stated that 
he remembered the plaintiff and defendant coming to Wood- 
stock and settling this action; that the same was settled, as 
he believed, without reference to Mr. Miller; that Brown 
had left Oxford, where he formerly lived, and was then 
residing in the county of Elgin; that he believed Miller 
would have great difEiculty in making the amount of his costs 
out of the plaintiff; that as far as his knowledge extended, 
it was almost impossible to get anything out of him without 
arresting his person; that the plaintiff was in the habit of 
settling suits in which he was concerned behind the back ci 
his attorney, and he, deponent, was aware of one instance 
in which he had so acted towards Messrs. Ball and Carroll, 
who had incurred costs for him amounting to between £50 
and £60 in a matter of Brown v. Overholt, and in which 
he gave a release to Overholt, without receiving the amount 
of costs due. 

BicHABDs, J. — ^The general doctrine is that a plaintiff is 
daminu9 2i^, and may control his own suit as he pleases. 
If an attorney wishes to protect himself he may give notice 
to the defendant that his costs are unpaid, and that he looks 
to the proceeds of the action for payment. If after re- 
eernng such notice he settles with the plaintiff behind the 
attorney's back, the court will in general on motion compel 
him to pay those costs. It is like paying a debt that has 
been assigned after notice. It is the notice which creates 
the right. 

The case of Clark v. Smith (6 M. & Gtt. 1061) is some- 
what Uke the present. There the plaintiff's attorney signed 
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judgment after notice that the plaintiff had released the 
aetion. He had in fact only obtained a verdict for nominal 
damages, and the substantial claim in the action was the 
costs, which amounted to about £76. The defendant agreed 
to pay fifty guineas in full for damages and costs, and the 
plaintiff executed a release, of which notice was given to the 
attorney. The court set aside the judgment without costs. 
Tindal, C. J., observes: "The question is, whether we can 
so clearly see that the plaintiff and the defendant have 
fraudulently colluded, to deprive the plaintiff's attorney of 
his remedy against the defendant for his costs, as to justify 
us in permitting the attorney to retain the judgment. It %& 
for him to make out a case of coUuiion.** Mavle, J., observes r 
" The plaintiff and defendant settled the action in the ab- 
sence of their attorneys. The plaintiff's attorney had there- 
fore no right to sign judgment. It lies upon him to shew 
why it should not be set aside. The ground upon which he 
seeks to sustain the judgment is, that the settlement was 
the result of a fraudulent collusion between the plaintiff 
and the defendant to deprive him of his costs. I think the 
affidavits, which are in some respects contradictory, leave 
that matter quite uncertain." In Moore v. Angell (11 Jur. 
465), on apphcation to the court on the settlement of an 
action behind the back of the attorney to order the attorney's 
costs to be paid, Coleridge, J., observes: " The law now is, 
that it is not enough that a settlement will have the effect 
of cheating the attorney of his costs, but that to warrant 
an application of this sort, fraud and collusion must be 
brought home to the parties.'* In Jordan v. Hunt (8 Dowl. 
667) Parke, Baron, observes : " It is quite competent to 
parties to settle actions behind the backs of the attorneys, 
for it is the client's action, not the attorney's. It must be 
shewn affirmatively that the settlement was effected with 
the view of cheating the attorney of his costs." The mar- 
ginal note to that case is as follows: ''An attorney is not 
justified in proceeding with an action after it has been settled 
between the parties themselves, though it is known that 
costs have been incurred, and that the plaintiff himself is 
not in a condition to pay them. It must be shewn affirma- 
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lively that the settlement wbb come to for the purpose of 
cheating the attorney/* 

The case of Jones v. Bonner and Nash (2 Ex. 180), shews 
that even in case of a pauper plaintiff, where the settlement 
was behind the back of the attorney, but was reasonable, 
the court would not interfere for the benefit of the attorney. 
In Francis, a pauper, v. Webb (7 C. B. 781) the court of 
CSommon Pleas refused to interfere where the plaintiff was a 
pauper, although it was evident the attorney would lose his 
costs. The case was argued at considerable length, and 
many authorities are there cited. They held that in pauper 
as well as other cases the attorney must clearly shew col- 
lusion to entitle him to have a remedy for his costs against 
the opposite party. 

In the matter under, consideration there is no case of 
collusion made out. The plaintiff before making the settle- 
ment informs his attorney of his intention to do so, and 
there is no objection made on his part, except that he tells 
the plaintiff his costs must be paid, to which the plaintiff 
replies that he need not be afraid of that; and on this no 
proceedings are taken in the cause for nearly a year, and 
not then until the attorney discovers that in an action on a 
note which he had obtained from the plaintiff the money had 
* not been made. After the settlement between the parties, 
in the absence of any clear evidence that either the plaintiff 
or defendant were colluding to cheat the attorney out of his 
costs, I think the issuing of the writ oi fieri facia$ were irre- 
gular and must be set aside, and the defendant having 
undertaken to bring no action, the order will be to set the 
writ aside with costs. 



Tatlob et al. v. Smith. 

Jvdgment at in case of nonauiP—Jwry allowed to eeparate-^Laehu — Coett, 
After the jury had been sworn it appeared that the notice to examine de- 
fendant had been served too late, and the plaintiff having no evidence was 
unable to go on. The judge dismissed the jury, telling the plaintiffs* 
ooansel that they might be called together again when convenient, at any 
time dming the assizes, and the case taken. The plaintiff was after- . 
wards ready to go on, bat defendant's attorney refused to allow the ease 
to be taken out of its order, and it was not tried. 
Heldt that defendant could not move for judgment as in case of nonsuit ; 
but as the plaintiffs* laches had rendered it necessary to <1igTniag the juiy, 
the mle was discharged without costs. 

[PBAcnox CouBT, T, T., 1»-Vic.] j 

HeUiwell moved for judgment as in case of a nonsuif, ancB 
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filed ft qpeoial affidaTit, skewing timi the defendaat was held 
io bail in this cause, which was entered at the last Toronto 
assizes for trial, pursuant to notice ; that on the 7th of May, 
the first day of the assises, the plaintiff's attorney in Us 
absence, and without consent, proceeded to the trial of the 
cause, and that the jury were empanelled and sworn there* 
in; that the presiding judge ruled that the noticeof the plain- 
tiff's intention to examine the defendant, to disprove his plea 
that he did not accept the bill, had not been served in time 
when the cause was called on, on the 1st of May; and, in 
consequence, as the plaintiff had no farther evidence to prove 
the defendant's handwriting, the learned judge could have 
nonsuited the plaintiff; but, as deponent was informed, in 
consequence of the suggestion of the plaintiffs' counsel, the 
case was adjourned Ane die, (but the jury were not dischaiged) 
and leave was given to the plaintiff by the presiding judge 
to go on with the case at any time during the assizes, if he 
should be prepared with the evidence to prove the hand- 
writing of the defendant. The assizes closed without the case 
having again been called on, or being otherwise disposed of. 
M. iZ. Vankoughnet shewed cause and filed his own affi- 
davit, in which he stated that his reason for calling on the 
case on the first day of the assizes was that he supposed 
there was no real defence to the action; that he sent word 
to the defendant's attorney that he would take the cause 
then if the court would try it ; that after the jury had been 
sworn a difficulty arose from the notice for the defendant to 
appear having been served just one day too late, and not 
being prepared with other evidence to prove the defendant's . 
handwriting, the judge said the case could stand over until 
a future day, or until it could be called on again ; that the 
defendant's attorney, Mr. Helliwell, more than once after- 
wards during the assizes insisted that the cause should not 
be called on again until it came to its turn, and seemed de- 
termined if possible to prevent the cause from being called 
on again ; that the assizes closed without coming down to 
the cause, as it stood upon the docket, and some fifty cases 
besides it were left undisposed of; that he was ready, at 
different times during the assizes, to take the cause, but 
never could get it on ; and that, if it had been come to and 
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called on in its order afterwards* he would haye been and 
iras ready to go on with it. 

BiCHABBS, J.— There is no doubt that the learned Chief 
Justice of the Court of Common Pleas conld have directed 
the jvLiy to find a verdict for the defendant, if the plaintifb 
bad refused to accept a nonsuit. He, however, did not do 
eo, but, as I understand, intimated to the plaintiffs' counsel 
that he might at any time again during the assizes, when 
it could be conveniently done, call together the same jury 
and supply the necessary evidence. It does not appear 
that it ever was convenient to re-assemble the jury, and the 
cause was not come to in the regular order. It also appears 
that the defendant's counsel repeatedly protested against 
the cause being taken out of its proper order. It does, 
therefore, seem unreasonable that he should now object 
{hat the cause was not tried at those assizes, when he did 
all he could to prevent the trial. 

I do not think I can with propriety interfere with the 
course taken by the learned Chief Justice at nisi prius. In 
Bonsor v. Element (6 C. & P. 280), Tindal, C. J., in an 
undefended issue, where the plaintiff could not get on for 
want of a written agreement, discharged the jury and 
allowed the record to be withdrawn, in order to save e^qpenae 
to the parties. In this case, with a view to save expense, 
the presiding judge allowed the jury to separate without 
giving their verdict, the plaintiff not taking a nonsuit, and 
they never assembled again, but were finally discharged 
-with the rest of the jury at the close of the assizes. 

The rule I understand to be, that where the jury cannot 
agree, and the judge discharges them without their render- 
ing a verdict, judgment as in case of a nonsuit cannot be 
nooved for. It seems to me the same principle applies in 
this case ; the jury have been discharged by the judge, and 
inthout rendering a verdict. I do not think the defendant 
entitled to the judgment moved. Inasmuch, however, as 
the plaintiffs by their own lache$ made it necessary for the 
judge to consent to the jury going at large without giving a 
yeirdiet, and thereby caused this motion to be made, I shall, 
in disehargiiig the rule for judgment as in case of a nonsuit, 
add that it shall be so discharged without costs. ^ X^ooqIp 

Bule discharged, without costs, ^ 



< 216 PEAOTIOB BBPORTB. 

BOBLIN v. MOODIE. 

Interpleader — Treeptue by claimant — Leave to plead subsequent order — Delay. 

Defendant, as sheriff, having seized under a writ in the county eonrt certain 
goods, which were claimed by the plaintifF, on the 4th of March, applied to 
tiie judge of the comity court for an interpleader. The plaintiff commenced 
this action of trespass, to which defendant pleaded while the interpleader 
Bummons was pending, and issue was joined in April, but the case was 
made a remanet at the spring assizes. On the 19th of June the judge of 
the county court made an order barring the claimant, and in September 
the defendant applied for leave to plead that order in bar of this action. 
The application was refused. 

[Chambbbs, September 26, 1856.] 

The defendant, as sheriff of the county of Hastings, in 
January, 1856, had in his hands an execution, upon which 
certain goods and chattels were seized, and some of which 
were claimed by the plaintiff. The defendant on the 4th of 
March applied to the judge of the county court for an inter- 
pleader summons, the^. fa. being issued from the county 
court. The present action was commenced on the 20th of 
March, and the cause was at issue on the 16th of April, the 
defendant having pleaded not guilty, and not possessed. 
The cause was entered for trial at the last spring assizes 
held at Belleville, and was made a remanet. On the 19th 
of June the judge of the county court made an order abso- 
lutely barring the claimant from making any claim. The 
defendant on the 15th of September obtained a summons 
from a judge in chambers for leave to plead the order in 
bar of the action, or to stay the proceedings, on the ground 
that the order was a final bar to the plaintiff's claim. The 
plaintiff opposed the summons on the ground that the 
application was too late, and on other grounds, and filed an 
affidavit alleging that the judge of the county court had 
informed the attorney of the plaintiff that the interpleader 
summons had been discharged, and that the judge must 
have been deceived or imposed upon to grant the order of 
the 19th of June. 

Burns, J. — It appears to me the application comes too laie, 
being without any explanation why the order was not pleaded 
within eight days after it was obtained. No reason is shewn 
why the defendant could not have pleaded it within the eight 
days, and it is not explained why permission to plead was 
not applied for before the. 16th of September. The 118th 
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aeetion of the Cknniiu)^ Law Procadure Act i8 bui an enaci- 
mfiat of the rale of coiurt of E.T., 5 Vie, and according to 
tiiat role ihe plea shoold be pleaded within eight days after 
Has matter arose, for ai;! affidavit is required to accompany 
the plea, that it did arise within eight days next before 
pleading the plea, unless the court or a judge shall other- 
vise order. In Page y. Shenstone (10 Jur. 1009) Mr. Jus- 
tice Patteson says, that any difficulty in using the plea 
which might occur where the matter arose more than eight 
dajs before the trial, would be remedied by the discretionary 
power of tiie judge, if the affidavit was served vnthin the 
proper time. If the order of the county court judge was a 
proper order to haye made, and it were shewn that the defen- 
dant was compelled to plead to the action before the inter- 
pleader summons could be disposed of, there might perhaps 
then be some ground to allow the defendant to plead the 
order. The order could not have been in the terms I find it, 
unless tiiie plaintiff had consented, as the claimant of the 
goods, to permit the judge to adjudicate upon his claims, but 
it appears now that he did not consent. The defendant has 
aUowed the matter to be entangled by pleading to the action 
before having the matter upon interpleader summons dis- 
posed of, and he seeks to entangle the matter still more by 
Betting up a yery questionable order of the judge of the 
county court, and in such a case I do not think it my duty 
to grant any indulgence. 

Summons discharged, with costs. 



Armour v. Carrtjthers, 

20 Vie., ch. 57, $ee, 18 — Comtruetion of. 

It is not neoesBary, under 20 yio., oh. 67, sec. 18, to file oognoyite on whieh 
jtidgBient has been entered before the passing of that Act. 

If the jadgment entered upon snch cognovit were irregular, another judg- 
ment ereditor of defendant might more to set it aside. 

[QusBH'B Bbnoh, T. T., 1858.] 

Judgment was signed in this cause. on the 28th of April, 
1857, upon a cognoyit giyen by defendants in May, 1856, 
for JE404 16s. 6d., the true debt. 

On the aist of July, 1858, Andrew Carruthers applied to 

28 VOL. n r^^^^T^ 
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the learned Chief Justice of this conrt in Chambers for a 
' summons to shew cause why the execution against goods 
issued upon that judgment, and then in the hands of the 
sheriff of Tork and Peel, should not be set aside, on th* 
ground that the cognovit on which it was entered, or a 
sworn copy of the same, had not been filed in compliance 
with the statute 20 Vic, ch. 57. 

Carruthers swore that he had authorized the attorney, 
Mr. Stanton, who made this application, to make it on hi$ 
behalf: that he was a judgment creditor of the defendant, 
Frederick Carruthers, and moved on that ground ; that on 
the 10th of December, 1856, he obtained judgment against 
the defendant Carruthers for £68 8s. 7d., besides costs, in 
the county court of York and Peel, and had taken out a./i. 
fa, against goods, but was informed that nothing could be 
made upon it, on account of a prior execution being in the 
sheriff's hands in this cause at the suit of Armour. 

Armour's Ji. fa. was issued on the 29th of April, 1857, 
and placed in the sheriff's hands on the following day. A 
summons was granted returnable before the full court. 

Af. C. Cameron for the plaintiff. 

W. Sta/nton, for defendant, cited Bittleston v. Cooper, 14 
M. & W. 899 ; Biffin v. Yorke, 5 M. & Gr. 428 ; Everett v. 
Wells, 2 M. & Gr. 269. 

Robinson, C. J. — It did not appear to me that the 18th 
clause of the Common Law Procedure Act of 1857 applied 
in this case, where the judgment was entered, as well as the 
cognovit given, before that Act was passed, but I granted a 
summons returnable in term, in order that a decision of 
the court upon it might be had, as the profession are said 
to be in doubt upon the question, and certainly the debt of 
Armour was, in the words of the Act," unsatisfied " when 
that Act came into effect, and is so still. 

Though the language of the statute is certainly unfortu- 
nate, if it were not meant to extend to such cases as this, 
yet it surely was not intended to apply to them, for if it 
were, then every cognovit given since the foundation of our 
courts, which has not been satisfied by payment, must have 
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been filed bb this statnte directs, or the judgment entered 
npon it, no matter when, has become void. 

It appeared to me,[when the application was before me in 
Chambers, that although the cognovit in this case so far 
comes within the 18th clause that it was still unsatisfied 
when the Act came into effect, yet that it could not bo 
intended to include within the 18th clause cognovits upon 
which judgment had been entered before the Act was passed ; 
and besides other reasons for this opinion, the 18th clause, 
when it does apply, requires the same entries to be made in 
the cognovit book as are directed in the preceding clause to 
be made in cases of cognovits given after the passing of the 
Act; that is, the entries must state at what time by the 
terms of the cognovit judgment may be entered, and execu- 
tion issued thereon, which language is applicable only to 
cases where judgment is yet to be entered, and where exe- 
cution is yet to issue. 

I retain the opinion which I had before expressed, that at 
least the 18th clause is inapplicable to cases in which judg- 
ment has been entered before the Act was passed. 

McLean, J. — The 18th section provides, that no confeg^ 
sion of judgment or cogtiovit actionem given before the 
passing of that Act (10th of June, 1867) which shall be still 
unsatisfied when that Act comes into effect, shall be valid or 
effectual to support any judgment or writ of execution^ 
unless the same, or a sworn copy thereof, shall be filed of 
record in the proper office in the county in which the defend- 
ant shall reside within four months after the passing of the 
Act : and it provides that in the cognovit book required to 
be kept by the previous section, shall be entered the names 
of the plaintiff and defendant in every such confession or 
cognovit, the amount of the true debt or arrangement secured 
thereby, the time when judgment may be entered and execu- 
tion issued thereon^ and the day when the same is filed in 
the said office. Now, though this clause declares that no 
cognovit given before the passing of the Act shall be valid 
unless filed of record within four months after the passing 
of the Act, it is clear it was not intended to apply to cogno- 
vits on which judgment had been efitered before the Act waa 
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passed, beeaase it requires the time when judgment may he 
-entered and execution iesued thereon to be entered in the 
oognovit book, referring clearly to cognovits not yet acted 
npon by the entry of judgment upon them. The 17tb 
section, which contains the particulars to be entered in the 
cognovit book, was evidently intended to apply to cognovits 
given after the passing of the Act, and these must be entered 
in the cognovit book within a month after they are given; 
and the 18th section allows four months for such entry after 
the passing of the Act for cognovits not acted upon, or on 
which no judgments have been entered. If all cognovits 
which have become merged in judgments, but which may be 
still unsatisfied, were required to be entered in the cognovit 
books, much inconvenience would be occasioned without any 
Adequate advantage. The object of the Act appears to be 
to prevent cognovits from being taken and retained by 
parties, and then acted upon without notice, to the prejudice 
probably of parties who could not be aware of the existence 
of such cognovits. Now all such must be entered within a 
month, and parties will be enabled to find out the circum- 
stances of individuals before giving credit. 

Burns, J. — The objection made on the part of the plain- 
tiff, that the motion cannot be made by a2K)ther creditor of 
tile defendant, but can only be sustained by the defendant 
Jlimself, or some one on his behalf, and that the proper 
remedy of the applicant is by an action, either against the 
sheriff or the present plaintiff, for the proceeds of the levy, 
has no weight in it. It is true the two cases cited by Mr. 
Stanton in support of his application — ^namely, Bi&n v. 
Torke (6 M. & Q. 428), and Bittleston v. Cooper (14 M. A 
W. 899) — ^are cases of actions brought to recover the money 
levied ,- but in these the executions were completed, and 
the proceeds had gone into the hands of the defendants re- 
spectively. It is clear from various authorities that parties 
affected by the judgment and execution need not wait imtil 
the execution be completed to apply the remedy, but may 
attack the judgment and execution. The writ would pro* 
tect the sheriff. He could not be expected to see whether it 
was founded upon a regular judgment or not, nor could it 
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be suppoBed that he w&s bound to ascertain whether thi^ 
jodgment was fraudulent or not. No doubt the sheriff mighty 
upon the claims of either party made upon him as to the 
priority of the writs^cause them to interplead^and so settle th4^ 
question ; but I do not think that is the only mode in which 
tiie question may be determined. It may as well be don^ 
on an application of the nature of the present one. — ^I 
refer to Martin- y. Martin (8 B. & Ad. 984), Harrod v, 
Benton (8 B. & C. 217), Bainbridge v. Wildman (1 DowL 
N. S. 774), BeU v. Tidd (6 Jur. 69), Cocks v. Edwards (» 
DowL N. S. 66). 

With respect to the point, whether the plaintiff was bound 
to file the cognoTit within four months after the passing of 
the Act 20 Vic, ch. 57, notwithstanding that his judgment 
had been entered upon it long before the Act passed, I am 
of opinion that the Act is not obligatory upon him to do so- 
The 18th section applies to oognoyits giyen before the pass- 
ing of the Act, but it says it is to apply to those which stiU 
remain unsatisfied when the Act comes into effect. Thf 
confession or cognoyit is not the judgment, it is only the 
means by which the judgment is obtained ; and when the 
judgment is once perfected it is the judgment which is 
looked to whereby to force payment of the demand. We 
must understand the legislature to mean that no confession 
or cognovit shall be vaHd and effectual to support any judg- 
ment or writ of execution to be entered or iesued, for if we 
do not read it in that way a very great absurdity must 
follow. If a judgment stiU unsatisfied, which is founded 
upon a confession or cognovit, can be set aside because the 
cognovit is not again filed within four months after the Act 
comes into effect, the same result would follow with respect 
to the execution, though a levy had been made and the 
money paid over before application made, if made on the 
ground that the cognovit was not so filed, though the subse- 
quent creditor did not obtain his judgment until years after** 
wards. It does not appear to me that using the alternative, 
or writ oj execiMon, we must hold, though the judgment be 
entered before the Act came into operation, that it was 
meant the oognovit upon which the judgment was foondsck 
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should be filed, as directed in the 17th seotion, before exe- 
cution could be issued. No execution can properly issue 
upon a mere confession or cognovit ; there must be a judg- 
ment to warrant the execution ; and therefore it is clear that 
in this instance the word or should be read as wnd ; or in 
this way, or any torit of execution upon any judgment to be 
entered. Had the legislature meant to deal with judgments 
founded upon confessions entered before the Act passed, we 
should have had them speaking of the security itself — 
namely, the judgment — and not the means or the evidence 
by which the judgment was to be obtained. Their speaking 
of the lesser — ^namely, the cognovit — convinces me that they 
were dealing only with such cases where the debt rested still 
in the confession or cognovit ojctionem, and not cases where 
the confession or cognovit had then become merged in the 
judgment. At the time the Act passed all judgments, 
whether obtained upon confession, cognovit, or otherwise, 
were upon the same footing, and it would never do to dis- 
turb that position, unless we saw clearly the legislature had 
done so by their enactment, or that the language used left 
no other intendment than that result. The language of the 
Act does not necessarily imply one or the other, but, on the 
contrary, I think it appears the legislature did not intend 
to interfere with judgments clearly perfected. This is made 
still more apparent by the circumstance mentioned in the 
17th section, that the entry in the cognovit book shall state 
the time when the judgment vfiay be entered and execution 
issued thereon, language not applicable to a case where 
judgment had then already been entered. 

Rule discharged. 



McKay, Assignee op the Sheriff of BEaldimand, v. 
Hudson, Shaw, and Collins. 

Bail hand— Forfeiture— 20 Vie,, ch. 57, see, 25. 

The eonrt cannot relieve against forfeiture of a bail bond by neglecting to 
procure its allowance within thirty days, according to the 0. L. P. A. 
1857, sec. 25. 

[QVBEF'B Bbitoh, T. T., 1858.] 

Read obtained a rule nisi to stay farther proceedings in 
this cause, and that the defendants should have leave to 
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have the bail bond sued upon allowed by the judge of the 
county court of the county of Haldimand, or to give a new 
bond; and that further time should be given to get such 
bond allowed, or a new bond given and allowed ; or such 
other order made for the relief of defendants as tbe court 
might think fit, on payment of costs, and on such other 
terms as the court may think proper. 

A similar application had been made in Chambers, and 
the result was that proceedings were stayed till this appli- 
cation could be made to the court. 

The defendant Hudson made oath that on Saturday, the 
26th of June, 1868, he was served with a copy of the writ 
of summons in this action, brought by the assignee of the 
bail bond against him and the other two defendants ; that 
the bond on which they were sued was a bond given for the 
limits by the defendant Hudson, committed upon a writ of 
ea. sa. at the suit of McKay, containing, as is usual, the 
condition, among others, that he, Hudson, would within 
thirty days from the delivery of the bond to the sheriff pro- 
cure the bond, or that to be substituted for it according to the 
statute, to be allowed by the judge of the county court of 
Haldimand, and cause such allowance to be endorsed thereon 
by the judge ; that he permitted the thirty days to elapse 
without the bail being allowed, and that this action had in 
consequence been brought ; that he observed all the other 
conditions of the bond ; that the plaintiff had not been in 
any way damnified by the bond not having been allowed 
within the thirty days ; and that this application was duly 
made on behalf of the bail, at their expense, and without 
collusion. 

Martin shewed cause, and cited Bird v. Atkins, 7 Dowl. 
769 ; Dowson v. Cull, 2 Cr. & J. 671 ; Barber et al. v. St. 
Amone, 4 U. C. L. J. 188. 

BoBiNSON, C. J. — If the law had been left on the footing 
on which it was placed by the 802nd and 808rd» sections of 
the Common Law Procedure Act of 1856, it appears to me 
that the sheriff would have been safe so long as the debtor 
remained on the limits. He would have been there at his 
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risk, and must have been regarded as in gaol, bo long as he 
did not depart from the limits of the gaol. 

Bat the 25th section of the Common Law Procednre Aet 
of 1857 has in my opinion the effect of compelling the 
debtor to procure the bond to be allowed by the judge of 
the county court within thirty days, and it must be one of 
the express conditions of the bond for the limits that this 
shall be done within the time limited. And if this condition 
is broken, the Act makes the effect of such breach the same 
as the breach of any other condition of the bond. I do not 
see that we can properly relieve from the consequences of 
such a breach. We cannot dispense with the provisions of 
a statute, unless when the legislature has given us power 
to do so, and in this case it has not. 

Burns, J. — I do not think we can give the defendants 
any relief. This is not the case of a defendant confined to 
the limits of the gaol upon mesne process, where bail per- 
haps may be relieved in order to allow the action against 
the principal to be tried, as would have been the case for- 
merly, where the bail given to the sheriff were bail for the 
defendant's appearance and to put in special bail. This 
ease is that of a bond to the sheriff to allow the defendant 
the limits, he being arrested upon a ca, sa. As the law 
stood formerly, whenever a bond so given to the sheriff was 
forfeited, the court could give no relief. There was no reason 
why the court should interfere ; the contest between the par- 
ties had resulted in a judgment against one of them, and to 
satisfy the judgment the opposite party held the person in 
custody. The 20 Yic, ch. 57, sec. 25, enacts that these 
bonds shall contain in the condition a stipulation that the 
debtor shall, within thirty days from the delivery thereof to 
the sheriff, cause and procure the bond to be allowed by the 
judge of the county court, and such allowance to be endorsed 
on the bond, for which purpose the sheriff, upon reasonable 
notice, shall produce it, and upon such allowance being so 
endorsed the sheriff shall be discharged from all responsibi- 
lity. This implies that until such allowance is so endorsed 
the sheriff shall be responsible. The sheriff becomes re- 
lieved by the assignment of the bond. The same section 
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enaeiB thai the bond shadl, upon any breach of this condi- 
-tion, be assignable in like manner, and the like remedies be 
bad thereon as is provided in respect of other breaches. 
The bond in this case, as is admitted, has been clearly for- 
feited, and the plaintiff has acquired the right to claim his 
debt from the parties, and has, by taking an assignment, 
released the sheriff. If we were to allow this bond now to 
be allowed under the statute, on ihe ground that the plaintiff 
has sustained no injury, we take from him a clear right of 
action which has become vested ; and, besides, we should be 
avoiding a forfeiture arising from the party's own negli- 
gence, merely because he asks the court in its good nature 
to do so, not because justice is to be obtained in a right to 
dispute whether a debt be due. 

Whether in a case of a bond similar to this one upon 
mesne process the parties may obtain relief, we are not 
called upon to say, but I apprehend the legislature never 
intended to give the court any more discretion now over a 
bond for the limits by a debtor in execution upon the judg- 
ment than existed formerly. I Am of opinion the bond in 
this case cannot be restored to its position by having an 
indorsement of its being allowed put upon it after the expi- 
ration of the thirty days. 

The next question is, whether we could allow a substituted 
bond to be given and approved of ? The difficulty in the 
way of that is, that the court has no power given to substi- 
tute the bond of the same sureties, and if we took away the 
tight of the plaintiff to look to these sureties, which has 
become vested in him, and give the defendant the jKiwer of 
substituting others, such bond must be in the terms of the 
statute, and that would give the defendant thirty days to 
have it approved of by the county court judge. All these 
eonsiderations convince me the legislature did advisedly 
enact, that if the party in execution wished the benefit 
of the limits, he should, as a condition precedent to ob^ 
taining it, give a bond to the sheriff, or a substituted one, 
that would be approved of by the judge of the county court, 
which when allowed would relieve the sheriff from fmrthef 
teeponsibility, and in the allowance thereof the plaintiff 
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would be a party coneemed, as in allowing it he shcfold be 
called on to shew why it should not be allowed. If the de- 
fendant neglects to perform that condition within the thirty 
days, the bond becomes absolute, and I think there is no 
power to relieve. 

MoLean, J.y concurred. 

Rule discharged. 



Cabb v. Coulteb et al. 

Judgment— Certificate of payment — Entry of satUfaetion — Discloture of 
piaint^pi residence. 

The plaintiff's attorney, after the judgment has been paid, oannoi be called 
npon by the defendant to procure from his client a certificate of satisfae- 
tion for registry, or a satisfaction piece to be entered ; but he may be 
ordered to disclose the plaintiff's place of residence, so that the dciendani 
may tender such satisfaction piece for execution, and the court will order 
it to be executed. 

[Practicb Coubt, T. T., 1858.] 

In this case a rule nisi was obtained, calling upon the 
plaintiff's attorney to disclose the place of residence of the 
plaintiff, and asking that the attorney jshould be directed to 
procure a certificate of payment of the judgment, that the 
defendant might register it in order to discharge his lands, 
and should also procure a satisfaction piece, so that the 
judgment might be discharged. 

Burns, J. — With regard to the certificate to be registered, 
it can be no part of the dutyof the attorney to procure that 
from his client for the benefit of the defendant. Indeed, I 
do not see how any application could be made to the court 
against the plaintiff himself if he refused to give such certi- 
ficate. The remedy of the defendant in that case would, I 
apprehend, be in equity to compel the execution of it, or by 
action for damages for the injury the party sustained by 
reason of his refusal. The entry in the registry office of 
the judgment forms no part of the proceedings of the 
cause, and those proceedings in the registry office dp not 
come under the jurisdiction of the court. 
, The entry of satisfaction on the judgment roll, howeveri 
stands upon a different footing ; still, I apprehend it forms 
no part of the attorney's duty to procure the warrant to 
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enter saUafaoiion, or a eatis&ction piece, from his client to 
give the defendant. The defendant must tender snch a 
document to the plaintiff, and I have no doubt the conrt 
has authority to order it to be executed, and to enforce the 
order. For this purpose I think the court will order the 
plaintiff's attorney to disclose the plaintiff's place of resi- 
dence now, as would have been done if asked immediately 
after the action began, and the rule will therefore be made 
absolute to that extent. 



* MooRE V. The Grini) Trunk Railway Company. 

Where a declaration was served on Saturday the 12th, Held per Draper, 
C. J., that interloontory judgment might be signed on Monday the 2l8t. 

[Chavbuw, October 1, 1857.] 

Draper, G. J. — This is an application to set aside 
an interlocutory judgment signed on Monday, the 2l8t of 
September. The declaration was filed on Saturday, the 
12th of September, and served on that day, with a notice 
to plead. The defendant insists that he had the whole 
of Monday to plead. If Sunday, being the last or eighth 
day, is to be excluded, because it is a dies non, then 
the defendant had all Monday to plead, and the judg- 
ment is irregular. The 65th section of the Common 
Law Procedure Act, 1856, expressly provides, as to the de- 
fendant's appearing, that if the last of the ten days fall 
upon a Sunday, the following day shall be considered the 
last of the ten days. This provision is similar to the 26th 
section of 12 Vic, ch. 68, which is nearly the same as the 
11th section of the English Uniformity of Process Act. 
Neither the statutes, nor any rule of court, make express 
provision in case Sunday be the last day of the eight allowed 
for pleading, but the 146th rule, excepting Sundays (among 
others) from the days on which the offices of the clerks of 
the Crown are to be kept open, virtually amounts to the 
same thing, for it renders it impossible for defendant to file 
bis plea on that day ; and the 166th rule accordingly pro^ 
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vides that, when the Crown office is not to be open oft the 
last day, that day is to be excluded iErom the eompotatioxi, 

I was referred to the cases of Yrooman t. Sfaaert, and 
Brooksbanks v. The Bnfifalo and Lake Hnron Railway Com- 
pany, both decided in last Easter Term (ante 122^, 126). In 
the foxmer the interlocutory judgment was moved against, 
as well as the assessment of damages, on the ground that 
the interlocutory judgment was signed too soon, and the 
notice of assessment was served too late. The declaration 
was filed on Monday, the 27th of Apiil, the judgment was 
signed on Tuesday, the 5th of May. The notice of assess- 
ment was served on the 5th of May, and the assizes com- 
menced on the 12th of May. There was an affidavit of 
merits. The court {McLean, J., in the Practice Court) 
made the rule absolute without costs. The notice of as- 
sessment was certainly too short, but if the interlocutory 
judgment had been considered as signed too soon, I pre- 
sume the defendant would have obtained his rule with costs. 
Considering one proceeding regular and the other irregolary 
may have been the reason why no costs were granted to 
either party. 

In the other case issue was joined, and the notice of trial 
was served on the 5th of May, the assizes beginning on the 
12th of May, and the rule was made absolute with costs* 
There were not eight days, as required by the 146th section 
of the Common Law Procedure Act, unless both first and 
last days were inclusive. 

Neither of these cases therefore govern the present ques* 
tion. Yrooman v. Shuert would have decided the question 
of the computation of the eight days, if the court had held 
the interlocutory judgment irregular, but it does not appear 
to me from the facts stated that such was the determination. 

Now the first question is, whether Saturday, the 12th of 
September, is to be considered as one of the eight days. 
The 112th section of the Act says that '' in cases where 
the defendant is within the jurisdiction, the time for plead- 
ing in bar, unless extended by the court or a judge» shall be 
eight days." Our former Act, 2 Geo. lY., ch. 1, sec. 22, 
enacted that '* the first and last days of all perioda of time 
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limited by this Aoi, or hevmlter to be limited by any rules 
or orders of court for the regulation of practice, be inclu- 
Kve/' and that section is not repealed by the Common Law 
Plocednre Act, 1866. Then the 166th rule of Trinity, Term, 
20 Victoria, states that " in all cases in which any particu- 
lar amnber oi days, not expressed to be clear days, is pre- 
ttiibed by the rules of practice of the courts, the same shall 
be redLoned inclusively of the first and last day, unless the 
last day shall happen to faU on any day on which the Grown 
ofices are not required to be open, in which case the time 
diaD be reekoned exclusively of the last day." The cor- 
responding En^sh rule of Hilary Term, 1863, No. 174, 
says, ''rules or practice of the courts." 

In Bowfoerry v. Morgan (9 Ex. 780) the court held that 
tbeir 174th rule did not apply to the eight days from the 
last day for appearance, at the expiration of which the plain* 
iifif may issue execution upon a judgment signed for want of 
i^pearance to a specially indorsed writ. Parke^ B., distin- 
guishes the ease from the provision in that Act with regard 
to the time for pleading, observing that the signing judg- 
Qkent under that provision was an entirely new provision,and 
mast be interpreted to mean what it says — ^namely, to in- 
ehde Sunday, although the last of the eight days ; but that, 
when the statute treats of pleading, it treats of proceedings 
which fall within the ordinary and known practice of the 
eourts, and are to be governed by it, and consequently, 
when eight days are given for pleading, the time must be 
aomputed according to that practice. If this doctrine be 
eoireet, then the rule of court which excludes Sunday from 
eomputation when it is the last day is operative, and if so, 
the same rule which provides that the days should be reck- 
oned inclusively of the first and last days (a rule in strict 
accordance with the old practice as regulated by the 2 Geo. 
IV., ch. 1) would apply also, and the time for pleading 
would expire on the evening of Saturday the 19th of Sep- 
tember, and the judgment signed on Monday the 21st would 
eonsequently be regular. The application is rested on the 
ground of irreguliurity alone, and must therefore be dis- 
eharged, as moved, with costs. 
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Boss ET AL. v. Johnson et al« 

Writ of ramiROfw — C<mpwtaHon of time for appearance. 

Where a sammons was served on the 12th and jnd^iment signed on the 22iid 
for want of appearance. Held, not too soon. 

[CiLUCBSBs, October let, 1867.] 

This was an application to set aside a judgment signed 
for want of appearance on the 22nd of September as too 
soon, the notice of summons having been served on the 
12th. 

Drapeb, C. J.— The English statute 2 W. IV., ch. 39, 
sec. 11, enacted ^' that if any writ of summons shall be 
served or executed on any day in term or vacation all 
necessary proceedings to judgment and execution may be 
had thereon without delay, at the expiration of eight ia/yt 
from the service or execution thereof, on whatever day the 
last of such eight days shall happen to fall, whether in term 
or vacation — ^Provided always, that if the last of such eight 
days shall in any case happen to fall on a Sunday, Christ- 
mas day, or any day appointed for a public fast or thanks- 
giving, in either of such cases the following day shall be 
considered as the last of such eight days." The form given 
by that Act was a command to the defendant '* that within 
eight days after the service of this writ on you, inclusive of 
the day of such service, you do cause an appearance to be 
entered," &c. The 16th section enacted that all such pro- 
ceedings as are mentioned in the writ may be taken in 
default of defendant's appearance. 

Our own statute, 12 Vic, ch. 68, sec. 26, was almost a 
transcript of the above cited sec. 11. The 80th section was 
like section 66, and the lorm of the writ was the same as 
in England. 

The words of our Common Law Procedure Act, 1866, sec. 
66, are, '' All such proceedings as are mentioned in any writ 
of summons or capias^ or notice or warning thereto or there- 
on, issued, made, or given by authority of this Act, may be 
had or taken (in default of a defendant's appearance or 
putting in special bail) at tlie expiration of ten days from the 
service or execution thereof," &c. The form of the writ is 
the same as before, except that ten days is given instead of 
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eight. The defendant is commanded to appear within ten 
days after the service, inolnsive of the day of sneh service. 
Our enactment combines the provisions of the 11th and 16th 
sections of the English statnte, 2 W. lY., amplifying the 
terms of the 82nd section of the English Common Law 
Procednre Act of 1862. 

Taking together the enactment of section 65, and the 
form of writ as given in the schedule, and comparing the 
language of 12 Vic, ch. 68, and of the English Act, 2 W. 
rV., and considering that the words of the writ, " inclusive 
of the day of snch service," were held to have effect, not- 
withstanding the words, '' at the expiration of eight days 
from such service,'* so that the day of service was reckoned 
one of those eight days, I can perceive no reason for hold- 
ing that the day of service should not be held as one of the 
ten days under our present statute. 

I think, therefore, in the present case, that as the ser- 
vice was made on Saturday, the 12th of September, the 
time for appearing expired on Monday, the 21st of Septem- 
ber, and that a judgment signed upon Tuesday, the 22nd, 
was regular. 



EiDOUT V. Orr. 

CompiOation of time to plead. 

Declaration served on Saturday, the 10th of October, and judgment for 
want of a plea signed on Monday, the 19th. Held, regular. 

rCBAMBBBB, October, 1857.] 

Defendant obtained a summons to shew cause why judg- 
ment signed on the nineteenth day of October for want of a 
plea, should not be set aside with costs as being signed too 
soon, the declaration having been served on Saturday, the 
tenth day of October, and judgment having been signed on 
Monday,' the 19th day of the same month. 

RicHABDS, J. — The 112th section of our Common Law 
Procedure Act provides, '* In cases where defendant is 
within the jurisdiction, the time for pleading in bar, unless 
extended by the court or a judge, shall be eight days, and a 
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notioe ve^iuriag ihe defeiKlaat io plead thereto in eigbt 
dayo, othenriae judgment znay be endozBed on the copy of 
the declaration serFed or delivered separately." This in 
similar to section 68 of the English Aist. 

The 166th rale (rf our courts of Trinity Temw 20 Yic, 
reads as follows : '^ In all cases in which aay particular num- 
her of days^ not expressed to be dear days, is prescribed by 
the rules of practice of the courts, the same shall be reck- 
oned inclusively of the first and last days, unless the last 
day shaU happen to faJl on any day on which the Crown 
offices are not required to be open, in which case the time 
shall be reckoned exclusively of the last day." 

In England the 174th rale, similar to the 166th above 
quoted, reads, '' the Sfune shall be reckoned exclusively of 
the first day and inclusively of the last, unless the last day 
shall happen to fall on a Sunday," &c. No doubt in Eng- 
land, under this rule, according to the case of Bowberry v. 
Morgan (9 Ex. 780), the judgment would be signed too soon, 
as tiiere the day of service would be excluded, and the last 
day would expire on Sunday, in which case under the rule 
that day would be excluded also. The case referred to also 
decides that where a certain number of days are given under 
a statute within which an act is to be done, Sunday, al- 
though the last day, is to be included, unless the statute 
otherwise provides. 

If the statute governs, and the Sundays are included, 
then the time for pleading expired on Sunday, and the judg- 
ment might be regularly signed on Monday. If the rule of 
court governs, then both Saturdays are included, and the 
plea ougiht to have been filed on the last Saturday, and not 
being filed the judgment is regular. 

The observations of Baron Parke^ in Bowberry v. Mor- 
gan, on this point seem to me conclusive, taken in connec- 
tion with our rule of court and the statute of 2 Geo. lY., ch. 
1, sec. 22, '' Where the statute treats of pleadings it treats 
of proceedings which fall within the ordinary and known 
practice of the courts, and are to be governed by it, and 
consequently when eight days are given for pleading the 
time mtist be computed according to the practice." 
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I therefore come to the condnsion that our rule of court 
governs, and that in the eight days for pleading mentioned 
in the statute the first and last days are included. This is 
the view of the law taken by Draper^ C. J., in the case of 
Moore v. The Grand Trunk Railway Company of Canada^ 
in Chambers, on the Ist of October last, (a) This summons 
therefore must be discharged, and having been moved with 
costs, must be discharged with costs. 



Phillips v. Merritt. 

Notice of trial giyen on Thiinday for the following Antsday is insufficient. 

[QuBSH's BxNGB, H. T., 1868.] 

In this case notice of trial had been served on Thursday^ 
the 81st of December, for the following Thursday, January 
the 7th, and the defendant moved for a new trial, objecting 
that this was an insufficient notice, and upon other grounds, 
which it is not material to mention. 

Blevins, for plaintiff. 

jS. BichardSr for defendant. 

BoBiNsoN, C. J., delivered the judgment of the court. 

The notice of trial would be sufficient, according to the 
computation of time authorized by our 166th rule, if the 
time had been fixed '' by the rule of practice of the court,'^ 
because then, under that rule, regarding the computation of 
time, the first and last of the eight days would be boUi 
inclusive. But^he direction that eight days' notice x>{ trial 
shall be given is contained in the statute (Common Law 
Procedure Act, 1856, sec. 146), and as the statute does not 
tell us how the time shall be computed, we must resort to 
the principles which govern the computation where there is 
no express direction, and those principles do not allow us to 
reckon both days inclusive. As the notice, therefore, was 
not sufficient, the defendant is entitled td a new trial with- 
out costs. 

Bule absolute. 



(a) Ante, page 327. 
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WlLLIAHS y. BOBLIK. 

AwarA^Statementi improperly made to arHtra$ore, 

Where after an axbitration had been doeed the a^t of one of the paruoa 
sent letters to two of the arbitrators, containing statements and argn- 
ments in favour of his principal, which the other party did not see and 
had no opportimity of answering, the award was set aside. 

[Pbaotioi Ooubt, M. T., 1858.] 
S. Richards obtained a rule in Hilary Term last, calling 
on the plaintiff to shew cause why the award made between 
the parties by Cephas H. Miller, Ezra D. Priest, and David 
D. Bogert, dated the 8th of December, 1857, should not be 
set aside, or why the matters referred should not be remitted 
to the re-consideration and re-determination of the arbitra- 
tors, on the following grounds : 

Finty that the arbitrators, at their last meeting for hear- 
ing evidence, and just before the closing of the evidence on 
both sides, decided to reject a claim advanced against Bob- 
lininrespe<^ of a verdict by Morton and Baker against 
Williams and one John Stevenson, and in consequence 
thereof Boblin offered no evidence in respect of the said 
claim, although he had evidence to offer, yet the arbitrators 
afterwards took up axyl considered the claim, and allowed 
the CMuma, or a large portion of it, against Boblin, without 
hearing his evidence or his being heard i&lrespect thereof; 
and that be had no notice of their intention to consider the 
same. 

Secondly y that the arbitrators allowed against Boblin a 
claim for the Grown dues alleged to have been paid by Wil- 
liams on certain timber said to have been cut on timber 
limits belonging to one Stevenson, and although no evidence 
was given before the arbitrators to support such claim, yet 
the arbitrators allowed the greater part of it against Boblin 
on the mere statement of one of the arbitrators of the cor- 
rectness of the claim, which statement was nevertheless 
incorrect and untrue, and was made in the abscence of Bob- 
Jin, without hif knowledge, and without any opportunity 
being afforded him by the arbitrators of shewing that the 
claun was unfounded ; and that he had no notice that ^uch 
claim would be entertained. 

Thirdly y that there was no evidence to support the said 
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claims^ or either of them, and that they were unfounded, 
and by the oonrse pursned Boblin had been denied a hear- 
ing in respect of those claims, and that the claims so allowed 
were not included in the reference. 

Fourthly, that after the evidence was closed on both 
sides, and before the arbitrators met to make up their award, 
John Stevenson, who acted as agent for the plaintiff before 
the arbitrators, sent letters to each of the arbitrators, urg- 
ing that said claims should be allowed against Boblin, and 
making statements in support thereof, and urging that cer- 
tain claims of Boblin should be disallowed, and advancing 
reasons in support thereof. That the statements therein 
contained were untrue ; that Boblin had no notice of the con- 
tents of the letters, and was not allowed an opportunity of 
answering the statements contained in them ; and that such 
letters were sent to the arbitrators for the purpose of im- 
properly influencing them in making their award, and thai 
such letters did influence one or more of the arbitrators. 

Fifthly, that matters were heard by the arbitrators, or 
some of them, and entertained against Boblin, without his 
having any notice of them, and bjr which the arbitrators 
were influenced to decide and did decide against him. 

SixtJUy, that the award was uncertain, as it could not be 
gathered therefrom whether the arbitrators had decided the 
whole, or any or which of the matters referred,ror whether 
the award decided both the cases referred. 

Seventhly, that it was also imoertain as to the time of its 
commencement, for it awarded that it should not take e£foet 
until i£80 therein mentioned had been paid; and that there 
was no award within the time fixed by the reference. 

Eighthly, that it was excessive and unjust, and not at all 
warranted by the evidence and facts of the case. 

In Easter Term, WaUbridge, Q. C, shewed cause, and 
filedaffidavits : further alEidavitswere also filed on both sides* 
BiCHABDS, J. — ^I have gone over all the affidavits filed on 
both sides. From the affidavits of Messrs. Priest and Bo- 
gert, two of the arbitrators, the first three grounds urged 
for setting aside the award are sustained. Mr. Miller, the 
other arbitrator, presents a different view of the facts. 
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As to the fourth grotind, there is no doubt t^at Mr. Ste- 
venson, the agent of Mr. Williams, did send letters to two 
of the arbitrators after the olose of the case, which letters 
contained statements and arguments favourable to Mr. 
Williams and unfavourable to Mr. Eoblin, and these letters 
Mr. Boblin never saw, and had no opportunity of replying 
to, until after the award was made. 

The sixth ground is sustained by the same evidence as 
the three first. The other grounds are not necessary to be 
considered, although two of tiie arbitrators now state their 
conviction that the award is imjust to Mr. Boblin. 

I think the weight of evidence is in favour of the view 
pressed by Mr. Bichards, that the arbitrators or a majority 
of them did in fact decide on the atateTnents of one of their 
own number, who was not sworn, in relation to facts con- 
cerning which Mr. Boblin had no opportunity of ofiEering 
evidence, and also that they took into consideration a claim 
arising out of a verdict obtained against Williams and Ste- 
venson by Morton and Baker, after it had been decided that 
such claim should not be entertained. 

I do not, however, d^ide on this ground, for the strong 
view I entertain as to the impropriety of Mr. Stevenson- 
Mr. Williams' agent — ^addressing a letter to two of the arbi- 
trators after the case was closed, relieves me from all diffi- 
culty as to setting aside this award. If the sending of this 
memorandum was not designed to exercise an undue influ- 
ence on the arbitrators, then it is unfortunate that the sender 
did not forward a copy to all the arbitrators, as well as to 
ihe opposite party, that it might be known exactly what 
views had finally been presented to the abitrators on behalf 
m Mr. Williams for their consideration. It was suggested 
in argument that Mr. Miller was Mr. Williams' arbitrator, 
and Mr. Bogert was the umpire, and that sending the state- 
ment to Mr. Miller and Mr. Bogert was with the design of 
preventing Mr. Boblin knowing anything of its contents, as 
a copy was not ^ent to him or to his arbitrator. If done 
with titiat object — audit might h9,ve had that effect— of course 
I ought to set aside the award. It may be urged that this 
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statement did not influence Mr. Bogert or Mr. Priest, for 
Mr. Bogert states he did not read it; still, if it influenced Mr, 
Miller, I ought to set aside the award. In Eussell on Awards, 
first edition, at page 206, it is laid down thus, ** It is a 
common practice for the submission to. provide that the 
plaintiff and defendant shall each appoint an arbitrator. 
The arbitrators so selected are^not to consider themselves 
the agents or advocates of the party who appoints them. 
When once nominated they are to perform the duty of de- 
ciding impartially between the parties, and they will be 
looked upon as acting corruptly if they act as agents or 
take instructions from either side." 

I can only look upon Mr. Miller as an arbitrator indiffer- 
ent between the parties, and if the memorandum influenced 
him it is equally objectionable. It is of little consequence 
that the arbitrators should say that they were not influenced 
by such irregular proceedings. Courts go on the broad 
ground that it is contrary to natural justice that one party 
should be heard in the absence of the other, when such ab- 
sence is not wilful ; at all events the opposite party ought to 
be made aware of the communication so made. It is laid 
down in Russell, at page 185, ''Neither side can be allowed 
to use any means of influencing the mind of an arbitrator 
which are not known to and capable of being met and re- 
sisted by the other. As much as possible the arbitrator 
should decline to receive private communications from either 
litigant respecting the subject matter of the reference. It 
is a prudent course to make a rule of handing over to the 
opponent all written statements sent to him by a party, and 
to take care that no kind of communication, concerning the 
points under discussion, be made to him without giving 
information of it to the other side." The quotation from 
Bussell is but the adoption of the language of Lord Lang^ 
dale, M. E., in the case of Harvey v. Shelton (7 Beav. 465). 
I think it as well to quote some parts of that judgment in 
fdU. He observes, "It is so ordinary a principle in the 
administration of justice, that no party to a cause can be 
allowed to use any means whatsoever to influence the mind 
of the judge, which means are not known to, and capable ^U^^]p 
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being met and resisted by, the other party, that it is impos- 
sible for a moment not to see that this was an extremely 
indiscreet mode of proceeding, to say the very least of it. * * 
* In every case in which matters are litigated you must 
attend to the representations made on both sides, and you 
must not, in the administration of justice, in whatever form, 
whetherin Ihe regularly constituted courts or in arbitrations, 
whether before lawyers or merchants, permit one side to use 
means of influencing the conduct and decisions of the judge, 
which means are not known to the other side. « * * 
Mr. Harvey, in my opinion, was acting extremely wrong in 
writing such a letter to the arbitrator, unless he sent a copy 
of it to the other side. * * * This sort of misconduct 
sometimes, though rarely, occurs here; long statements 
are occasionally sent to me by one side ; but I hand them 
over to the other side, and take care that no kind of com- 
munication is made to me without the other party knowing 
it. I think the arbitrator should have done so with that let- 
ter, and there being no proof that it was ever sent to Mr. 
Shilton, I cannot let the circumstance pass without express- 
ing my disapprobation. * * * This is not a matter of 
mere private consideration between two adverse parties, 
but a matter concerning the due administration of justice, 
in which all persons who may ever chance to be litigant, in 
courts of justice or before arbitrators, have the strongest 
interest in maintaining that the principles of justice shall 
be carefully adhered to in every case." I refer also to the 
cases of Hodgson v. Brown, in the Bail Court, 27 L. T. Rep. 
176, and Whittle v. Holmes, 29 L. T. Rep. 122. 

Entertaining the opinion I do, that the award ought to 
be set aside on the ground mentioned, I am not disposed to 
refer it back to the arbitrators for re-consideration and re- 
determination. 

Looking at the mode in which the arbitration was con- 
ducted, and the final conclusion arrived at by the arbitra- 
tors, as appears from the affidavits filed on both sides, I do 
not think I could remit the award to the arbitrators for 
re-consideration and re-determination, with the hope that 
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ihey wonld be likely to anrive at a jadiciotiB and satis^tor j 
conelusian on the matters referred to them. 
The role will the|tfore go to set aside the award. 



Boots v. Parniscott bt al. 

Richard$^ J., nfoied to set aside a>l. fa. for costs in ejectment taxed on 
a judgment obtained against defendwit bj default. 

[Chambibb, December SI, 1867.] 
A summons was obtained to set aside the^f. fa. against 
goods in this cause, and all proceedings thereunder, on the 
ground that this was an action of ejectment in which judg- 
ment was entered against the defendant by default, and that 
the Common Law Procedure Act does not authorise the 
taxing of costs against the defendant in ejectment when 
judgment is so obtained. 

Patterson shewed cause, and contended that the applica- 
tion did not go far enough ; that itshould strike at the rootof 
the irregularity, and then the judgment should be set aside : 
that the^. Ja. itself was regular, because it followed the 
judgnaent, and if that were irregular the defendant should 
move against it — Gh. Arch. Frac. 1380; Hardwick t. 
Wardle, 4 D. & L. 789 ; Harrison y. Greenwood, 8 D. & L. 
868; Morres v. Barry, I Wils. 1, S. C. 2 Str. 1180. He 
argued that the proceedings in ejectment being now between 
real parties, costscould be recovered asin any other action; 
that under the statute of Gloucester costs could be recovered 
in all cases where damages were recoverable ; that ejectment 
being a mixed action, damages were recoverable, and conse- 
quently costs. He referred to sections 281 and 260 of the 
Common Law Procedure Act, as also to the Ejectment Act 
of 1851, to shew that costs might be taxed. 

M. C. Cameron, contra. The practice in England is not 
to tax costs, and the form of the judgment roll under the 
Common Law Procedure Act, in entering judgment by 
default in ejectment, does not mention costs ; but costs are 
mentioned in the form given under the act of 1851, as well 
as in the act itself. The costs are recovered in the action 
for mesne profits. — Symonds v. Page, 1 G. & J. 29 ; Doe v. 
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Pilliter, 18 M. & W- 47 ; Doe v. Hare, 2 DowL 246 ; Hunter 
y. Britts, 8 Camp. 465 ; Brooke y. Bridges, 7 Moore 471. 
That if defendant is not in possession he should not appear, 
but let the plaintiff take judgment by default; and if he be 
sued for mesne profits defendant may shew that he was not 
in possession when action brought ; that this is the proper 
way, when a person not in possession is improperly sued 
in ejectment, to ayoid the costs. 

Patteraouj in reply. — Harper y. Lowndes, 15 U. C. B. 
480, shews that the proper way to ayoid costs is to moye 
to set aside the sendee, because defendant is not in posses- 
sion. That case is a strong authority in fayour of the right 
of the plaintiff to tax costs in this action. In the action for 
mesne profits the recoyery in ejectment would estop defen- 
dant from denying possession or title in the plaintiff. — ^He 
referred to Wilkinson y. Kirby, 15 C. B. 480, and Finl. C. 
L. P. A., 266, note b. 

BiCHABDs, J. — In the last edition of Ghitty's Archbold, 
it is stated, at page 978, in relation to the signing of judg- 
ment for want of aiJpearance in ejectment : '' The Common 
Law Procedure Act, 1852, does not enable the plaintiff to 
sign judgment for his costs ; '* and at page 1011, when 
treating of the action of mesne profits, '' The plaintiff may 
also recoyer as damages the costs of the action of ejectment ; 
but if that action were defended, and the costs taxed, he 
cannot recoyer more than such taxed costs ; though, if the 
judgment went by default in the action, he may recover the 
actual costs of the judgment.'* 

In the New Practice of the Common Law, by Paterson 
and others, at page 958, Vol. II., it is stated, '' Where 
howeyer judgment is signed for default of appearance to the 
writ, under section 187 of tl^e Common Law Procedure Act, 
1852, no costs are given, but they may be recovered as 
damages in the action for the mesne profits." 

In Finlason's Common Law Procedure Acts, page 266, 
note b to the 177th section of the English Common Law 
Procedure Act of 1852, it is stated, " Where the plaintiff is 
at liberty, under this section, to sign judgment in default of 
appearance, he must, it appears, proceed upon that judg- 
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ment, as directed by section 206, to tax his costs and issue 
execution, according to the practice heretofore used." 

In Markham's Common Law Procedure Act, in a note to 
section 177, the editor observes, " No costs follow on a 
judgment by default : the plaintiff must sue for mesne 
profits." 

The 177th section of the English Common Law Procedure 
Act of 1852 is like section No. 281 of our Common Law 
Procedure Act of 1856, and provides that in case no appear- 
ance shall be entered within the time appointed, the plain- 
tiff shall be at liberty to sign a judgment, that the person 
whose title is asserted in the writ shall recover possession 
of the land (which may be in the form in schedule A No. 
Id, or to the like effect). 

The 206th section of the Enghsh act is not the same as 
the 260th section of our statute. Under the former act 
there is a general provision that it should not be necessary, 
before issuing execution iUK)nany judgment tmder the author- 
ity of that act, to enter the proceedings upon any roll, but 
an incipitur thereof might be made upon paper, shortly 
describing the nature of the judgment, according to the prac- 
tice heretofore used, and judgment may be thereupon signed, 
and costs taxed, according to the practice heretofore used* 

By the 260th section of our act it is declared, that '' it 
shall not be necessary, before issuing execution on any 
judgment in yeetment under the authority of this act, to 
enter the proceedings upon any roll, but an incipitur there- 
of may be made upon paper, shortly describing the nature 
of the judgment according to the practice heretofore used, 
and judgments may thereupon be signed, and costs taxed 
and execution issued." 

It will be observed that by our statute the power of 
issuing execution before entering judgment is limited to 
actions of ejectment, whilst under the English act it is 
general. Under our act the incipitur of roll is shortly to 
describe the judgment according to the practice heretofore 
used, and judgment may thereupon be signed, and costs 
taxed and execution issued ; whilst in the English act the 
81 , VOL. n. 
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"vords axe, ** and judgment may thereupon be signed, and 
costs taxed and execution issued, according to the practice 
heretofore \ued.'' 

The form for judgments appended to the section in both 
acts is the same, and makes no mention of costs. 

On the whole I am not prepared to set aside this^i./a., 
but as I understand that Chief Justice Draper has made an 
ordea like that sought for by defendant (a), I will discharge 
the summons, without costs, ijb) 



Hall v. William Yuill and James Yuill, 

Ejectment — Defendant not inposteiHon — Practice — Judgment by default — 

Co$U. 
Where a person is made defendant in ejectmeni who is not in poBsession 
and claims no right to the land, he is entitled on application to have his 
name strmok out. 
Held, per Draper, C. J., that a plaintiff in ejectment cannot tax costs on a 
judgment obtained by delamlt. Per Richardi, J., that he is entitled to 
do so. 

[GouuoH Plbas, M. T. 1858.] 

On the 22nd of September, 1858, an order was made 
in this cause by Bums, J., discharging with costs a sum- 
mons, which called on the plaintiff to shew cause why 
William Yuill should not be freed from acting as a 
defendant in this cause, and why all further proceedings 
against him should not be stayed, and why the plaintiff 
should not pay the costs of the application, and of any prior 
proceedings which William Yuill might be liable for in this 
suit. 

In Michaehnas Term, Deacon obtained f rule nut to 
rescind the above order, and to discharge and relieve Wil- 
liam Yuill from being a defendant in this cause, and to 
strike his name out of the proceedings, on the ground thai 
at the time of the commencement of this suit he, the said 
William Yuill, was not in any way in possession of the 
premises mentioned in the summons in ejectment in this 
cause, nor had he any interest therein. Or why the judg- 
ment by default against the said William Yuill, signed on 
the 26th of September, 1858, should not be set aside, and 
WilUam Yuill be permitted to defend. 

(a) In Bleeoker y. Campbell, reported in 4 U. G. L. J. 186. 
(() See the next two oaws. 
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The iaets appeared to be these : on the Slat of August^ 
1858, the plaintiff sued out an ejectment summons addressed 
to both defendants, in which the plaintiff claimed a right to the 
west half of lot number 16, in the 8rd concession of Lanark : 
a copy was served on defendant, William Yuill, on the Ist 
of September, 1858 :— that William Tuill had, on the 2nd 
of October, 1851, absolutely disposed of the said land, and 
aU his interest therein^ for valuable consideration, to the 
other defendant, and conveyed the same to him in fee sim- 
ple, and surrendered the entire possession of the land to 
theother defendant, who enteredintopossessionandhad ever 
since held the same exclusively ; and William YuiU swore» 
in an affidavit made on the 11th September, 1858, that since 
such surrender of possession in October, 1851, he had never 
been in possession of the premises or of any part thereof, 
andhadhad no interest, &c., therein, and that he believed the 
plaintiff knew he was not in possession : that his usual place 
of abode for thirty-eight years had been and still was on the 
west half of lot number 21, in the 8rd concession of Lanark^ 
and that the other defendant, since October, 1851, had had 
exclusive possession of the premises sought to be recovered. 
The plaintiff swore, in reply to this, that the defendant 
William Yuill had defended a previous action of ejectment 
brought against him alone for the same premises, and that 
at the time of commencing this action he believed William 
Tuill was in actual possession by himself or his tenant, and 
claimed title to the same. 

On the 24th of September, 1858, the defendant William 
Yuill made a further affidavit, stating, in addition to his 
former statement, that the defendant James had, on the 
16th of September, entered an appearance defending for the 
whole : that on the 2lBt of August, 1851, the plaintiff 
brought an ejectment for the recovery of the same pre- ' 
mises, and a copy of the declaration and notice thereon 
were served on John Yuill, then tenant to defendant Wil- 
liam Yuill ; that the defendant William Yuill entered into 
a consent rule as landlord, and defended that action, which 
was tried on the 80th of September, 1851, and ended in a 
verdict for the defendant therein, and final judgment was^ 
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on the 8th of April, 1852, entered for him : that the plain- 
tiff in this and in that suit is the same person, ajid that 
the costs of that defence (£80 Is.) were unpaid : that hav- 
ing conveyed (as above stated) the premises to the other 
defendant in October, 1851, he was advised and believed 
he could not properly appear and defend this action, as he 
had neither title nor possession, such appearance being 
understood and taken as an admission of possession, and 
as offering a defence thereof. It further appeared by affi- 
davit (sworn on the 16th of November, 1858) that judg- 
ment for default of appearance was signed by the plaintiff 
against William Yuill, one of the above named defendants, 
on the 25th of September, 1858, and notice of trial in the 
cause, entitled against both defendants, was served on the 
same day, though afterwards countermanded. 

Jackson shewed cause, citing in support of the judge's 
order 1 Stark Ev. 148, Ed. of 1842. 

Sees. 220, 231, 267 of the C. L. P. A., 1866, were refer- 
red to. 

Draper, G. J. — The direction in the statute is clear 
enough. The writ is to be addressed to the party in 
possession hy name. It is further to be addressed generally 
— i.e., not by name— to all persons entitled to defend the 
possession of the property claimed. 

The command of the writ is to those named, and those 
entitled to defend the possession, to appear to defend, and 
it informs them that in default of appearance within six- 
teen days of the service, judgment maybe signed, and they 
turned out of possession. 

A person not named may appear and defend, on shewing 
by affidavit that he is in possession of the land, by himself 
or his tenant. 

If an appearance be entered by a person not in possession 
by himself or his tenant, the court or a judge may strike 
such appearance out. 

Such an application would generally come from the claim- 
ant in the writ, for the party who so appears does so to 
prevent the claimant from obtaining possessioil. But it 
may, I apprehend, come from the claimant, who has by 
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mistake inserted the name of some person as tenant who in 
fact is not in possession. 

Here, however^ the application oomes from a party named 
in the writ, who denies that he is or was at the oommence- 
ment of the suit, or for years before, in possession, or that 
he has any claim to or interest in the lot. He shews him- 
self to be in such a situation that were he not named in the 
writ he could not, according to the express terms of the act, 
and of cases decided imder it, be allowed to appearand defend. 

The claimant does not deny the truth of the statement. 
He only shews that in 1861, as it turns out, the same party 
saccessfuUy defended an ejectment brought by him, and 
that when he brought this action he believed he was in pos- 
session in person or by his tenant, and claimed title to the 
same. But lie resists the defendant's name being struck 
oat, though he now learns how the matter stands — ^with 
what object does not appear, unless he may expect thereby 
to prevent this defendant being a witness for the other. 

If this defendant had appeared to the writ, and the claim- 
ant had sustained his title, he would have recovered judg- 
ment with costs. He does not desire to dispute the claim- 
ant's right; he repudiates all interest in the question; 
therefore he does not desire to appear. But by not appear- 
ing, and having been named in the writy the plaintiff is, I 
apprehend, entitled to sign judgment as respects him, for 
he is assumed, being so named, to be in possession. 

I do not japprehend that such a judgment would entitle the 
claimant to tax costs on entering it, against a defendant 
not appearing. For the 261st section enacts that the effect 
of judgment in ejectment shall be the same as that of a 
judgment in ejectment obtained before the passing of the 
act 18 & 14 Vic, ch. 67 — ^in other words, as I understand 
this section as applicable to the case before us, such a judg- 
ment would have the same effect as one against the casu^ 
ejector under the old practice, (a) 

But be the consequences of a judgment by default ever 
so trifling, the defendant here complains that he has been 
named in the writ contrary to the express provisions of the 
(a) Sm the next and the last ease. 
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act, and the plaintiff does not deny it. Has not the defend- 
ant a right to say, ''I do not dispute your right to posses- 
sion, therefore I will not appear — I was not and am not in 
possession, therefore you have no right to name me in your 
writ, and sign judgment as against me because I do not 
appear *'? I thinks therefore, so much of this rule as extends 
to striking out his nalne from aU the proceedings should be 
made absolute with costs, and that so much of the judge's 
order as directs this defendant to pay costs should also be 
rescinded. The defendant was guilty of no delay in apply- 
ing for this relief, to which I think he was entitled. 

I have considered the language of Maule and Growder, J. 
J., in the case of Wilkinson v. Kirby (16 C. B. 480), in 
reference to the effect of the Common Law Procedure Act 
in England. That language must be applied to the subject 
matter of the judgment, which was, whether the tenant in 
possession, who had allowed judgment to go against her 
by default, was not, in an action for mesne profits, estopped 
from denying the title of the plaintiff in ejectment, from the 
day on which his right to possession was alleged to accrue, 
or from the teste of the ejectment summons. I agree in 
that judgment; but it does not appear to me necessarily to 
follow that a party who does not appear, and who never 
was in possession, or who quits possession immediately on 
being served with the writ, is liable to the costs of the 
ejectment. 

BiCHABDS, J. — I think it quite right that the rule should 
be made absolute to the extent of striking out the tiame of 
William Yuill from all the proceedings, with costs, and 
also to rescind the judge's order so far as it directs Tuill to 
pay costs. 

I am not prepared, however, to say, when a writ in 
ejectment is directed to and served on the tenant in posses- 
sion, who permits judgment to be signed by default, that 
the plaintiff is not in this country at liberty to tax costs 
against the defendant and issue execution therefor. 

By section 177 of the English Common Law Procedure 
Act of 1862, section 281 of our Commom Law Procedure 
Act of 1866, it is provided, in relation to proceedings in 



Digitized by 



Google 



HAUi y. TUXIiL ET AL. 247 

ejeetment, ''In case no appearance shall be entered into 
within the time appointed, or if an appearance be entered, 
bat the defence be limited to part only, the plaintiff shall 
be at liberty to sign a judgment that the person whose title 
is asserted in the writ shall recover possession of the land, 
or the part thereof to which the defence does not apply/' 
which judgments respectively may bd according to the forms 
in the schedule A, No. 18 & 14. The forms say nothing 
about costs. Mr. Finlason, in his work on the Common Law 
Procedure Acts, note b to this section, says, ''Where the 
plaintiff is at liberty, under this section, to sign judgment in 
default of appearance, hemust,itappears, proceed upon that 
judgment as directed by section 206" of the English Act 
(260 of our statute) "to tax his costs, and issue execution 
accordmg to the practice heretofore use^." Mr. Markham, 
in his work on the same statute, in reference to this section 
says, '' No costs follow on a judgment by default ; the plain- 
tiff must sue for mesne profits." Section 260 of our Com- 
mon Law Procedure Act of 1866 declares that formal entry 
of proceedings on the roll in ejectment shall not be necessary 
for purposes of execution under that act, but an incipitur 
thereof may be made, and judgment may thereupon be 
signed, and costs taxed and execution issued : provided, 
that proceedings may be entered on the roll whenever it 
may become necessary. 

In practice it is necessary to direct the writ to the parties 
in possession, and the ordinary affidavit of service in 
ejeetment states that ''the said C. D., at the time of the 
said service, was tenant in possession of the premises de- 
scribed in the said writ." If then the writ must be directed 
to and served on the tenant in possession of the premises, 
what hardship is there in making him liable for the trifling 
costs of the proceedings to turn him out of possession, when 
in a great majority of cases he would not only be compeUed 
to pay these costs, but would be liable to the additional costs 
in an action for mesne profits ? If any party is improperly 
named as a defendant in the writ who is not in possession of 
the premises, he may apply to the court or a judge to have 
his name struck out of the proceedings, and in this way he 
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wiU avoid the costs. If he do not do this, but peimits judg- 
ment by default, according to the authority of Wilkinson v. 
Eirby (15 G. B. 480), even though he do not appear to the 
writ of ejectment, he will be estopped, in an action for mesne 
profits, from denying that the plaintiff was entitled to the 
possession at the time the ejectment was brought and 
thenceforward. 

At the time our Common Law Procedure Act was passed 
we had abolished the old form of action of ejectment, and 
the proceeding was commenced in the name of the real 
plaintiff against the party in possession byname. Then the 
plaintiff could recover and tax his costs against the defen- 
dantj as well when he failed to appear as when judgment 
was recovered under a verdict. I see nothing in the English 
act of 1862, or our own of 1856, to restrain the entry of 
judgment for costs when judgment is entered for default of 
defendant's appearance. It is true the form for judgment 
does not mention the costs, but if the statute itself allowed 
them, the omission in the form would not prevent judgment 
being entered therefor. I think the 260th section of our 
act permits this taxation of costs on the entry of judgment 
when the defendant does not appear in ejectment. I see no- 
thing in the statute forbidding it ; the balance of convenience 
is in its favour, and it is more in unison with the practice 
''heretofore used in this province'' to allow it ; and I am 
therefore of opinion it should be permitted. It is the policy 
of the law to assimilate the action of ejectment in practice 
as nearly as may be to personal actions. It may be so 
assimilated in this respect very conveniently, and I think 
on the whole most advantageously. 

In the case referred to in 15 G. £., Maule, J., observes, 
"The difference which formerly existed between actions of 
ejectment and other actions exists no longer : the Common 
Law Procedure Act puts all on the same footing ; and the 
fact of the plaintiff's title having been determined in an 
action of ejectment, the result is the same as if it had been 
detei'mined in any other form of action." Crowder, J., 
remarks, "I agree with my brother Matd, in thinking that 
the 168th and 170th sections of that statute place the par- 
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ties, ^ih respect to judgment by default iii ejectment, in 
pn^isely the same positfon as the parties in any other formd 
of action." 

On the whole, though prepared to concur in the conclusion 
arrived at by his lordship the Chief Justice, I differ as t6 
the view he takes of the rights of a plaintiff ih ejectment to 
tax costs on judgment by default when the defendant does 
not appear. 

Hagabty, J., was absent during this term, 

Bule accordingly, (a) 



White v. Goohlin. 

A ^Udntiil in ejeetmeat it net dntliled to oosts on a jadgoMnt obtaindd by^ 
aefaolt. 

[QuBXH's Bbkcb, M. T., 185S.] 

Ejectment. — Bvms, for the plaintiff, applied for an 
order on the Master to tax the plaintiff his costs up to the 
judgment by default. 

He moved this on affidavit, stating that judgment by 
default, for part of the land claimed, had been signed, ahd 
a writ of hab.fac. issued thereon : that as to the rest of the 
land claimed, the plaintiff was nonsuited upon the triial : 
that the deponent helieced the defendant had taxed his costs^ 
and issued execution for them; and that the Master refused 
to tax to the plaintiff any costs on the judgment by defeult. 

BoBiNSON, C. J., delivered the judgment of the court. 

It is plain that when the old system of proceeding by 
action in ejectment against a fictitious defendant was abo- 
Ibhed, the new act 14 & 15 Vie, ch. 114, subjected the 
defendant, who was no longer to be an imaginary person, to 
payment of costs when he suffered judgment to be entered 
against him by default, in the same manner as defendants in 
other actions were subject to costs in the like case. The 
fifth clause and schedule A, taken together, shew that clearly. 

(a) See the last two eases. 
82 VOL. n 
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It was probably found or apprehended that injustice might 
happen in some such cases, at least in the absence of pror 
Tisions to guard against it, and that may have been one of the 
reasons for repealing that act, and giving to us instead the 
system established in England by the Common Law Pro- 
cedure Act of 1852, with some differences which do not 
seem to touch this question. 

Now the 231st clause of our Common Law Procedure Act, 
irhich gives us the present English system in its main fea- 
tures, is a literal copy of the 177th clause of the English 
Common Law« Procedure Act of 1852, which makes pro- 
vision for signing judgment by default in ejectment for 
i^ant of appearance to the writ. So also the 260th clause 
of our Common Law Procedure Act is in effect the same as 
ihe 206th clause of the English act of 1852. 

The language of these last mentioned clauses would seem 
to entitle the plaintiff to tax his costs in cases of judgment 
by default as well as in others, and it does not appear to us 
that the 261st clause of our statute affects this question: it 
merely lays down the effect of the judgment, meaning, we 
think, as regards its being or not being conclusive upon the 
•question of right to the land, or even of right io the possession. 

As the new practice, both here and in England, is intro- 
-duced by cladses in the very same words, as regards jiidg- 
ments by default, we have to consider what has been the 
j)raotice in England under those clauses, and on examination 
it seems that the plaintiff is not held entitled to his costs. 
Mr. Archbold, in his Practice, as edited by Chitty, page 978, 
expressly states that the CommonLaw Procedure Act of 1852 
•does not enable the plaintiff to sign judgment for his costs. 

Mr. Gray, in his treatise on costs, takes the same view of 
the statute ; and it would seem to be so intended by the legis- 
lature, for in the several clauses relating to judgment ob- 
tained in ejectment after trial or by confession, &c., mention 
is expressly made of costs, and so in the forms given of the 
judgment, while, both in the Enghsh statute and in ours, the 
iorm of judgment by default in ejectment given in the sche- 
dule is simply that the plaintiff shall recover possession of 
the land, saying nothing of costs. And as the process 



Digitized by 



Google 



, FEBBIX ET AL. ▼. m'DABMID. S£1 

served is precisely the same in form in both conntries, there 
is no reason why we should not conform to the English oonb 
stmction, as we understand the Court of Common Pleas in 
this Province has determiued to do, in a late case in which 
this point arose (a), though not, we believe, without a differ- 
ence of opinion, for which we can see what appears to us to 
be sufficient reason, for without some provision to compel 
the person served with the writ to disclaim aU title, and to 
go out of possession within a certain number of days, at 
the peril of paying the costs of the proceeding, the plaintiff 
does not seem to be justly dealt by in being prevented from 
taxing his costs as in other cases of judgment by default. 
We decline to make the order moved for. 



Fbbrie et al. v. MoDarmid. 

Action on judgment — Arre§t — Previotufi. fa, — Non-joinder, 

The plaintiff having obtained a judgment against defendant and C, and 
iBraed a^. fa. npon it, which remained in the sherifTB hands, brought sm^ 
action on judgment against defendant alone, and arrested him wider a 
capiae. Riehardit J., refused to set aside the arrest, or stay proceedings, 
but left defendant to plead the non- joinder and the proceedings under 
the /./a. [Ghambxbs, November, 1857.] 

In this case a summons was obtained, calling on the 
plaintiffs to shew cause why the writ of capias, and all pro* 
ceedings had thereon in the cause, and the arrest of the de- 
fendant, should not be set aside, on the ground that the 
affidavit to arrest shewed a cause of action against the defen- 
dant and one Cave, jointly, whilst this action was against 
defendant alone, and the cause of action was a judgment 
previously obtained by the plaintiffs against the defendant 
and the said Gave, which judgment was still in force, and 
on which two writs of execution against their goods had been 
issned, and were still in the sheriff's hands, on which their 
goods were seized and held; or why all proceedings should 
not be stayed on the said grounds, or on all or any of 
them, or such other relief granted as might be ordered. 



(a) See the case referred to. ante page 242. It was not necessary there 
to decide the peint, but the Chief Justice and Mr. Justice Richards expressed 
different opinions. 
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McAlpin shewed cause, and contended, that as to 
foroceeding against one of two joint debtors, defendant 
could plead in abatement ; at all events, it was not sheim 
that the otiier party in the judgment Iras in the coontiy. 
The defendant was the ma^r of the note, and Gave thd 
indorser, and although sued in one action for cbnvenienee 
sake, the liabiEty was not in the nature of a joint one. To 
shew that issuing a Ji.fa. ^s no satisfaction unless the 
iamount was made, he referred to Peblo v. Oaflias, 4 Moon 
168. 

FT. H. Bums, contra, contended that ike affidavit to hold 
to bail included the amount indorsed on ^e Ji.fa., as weU ae 
the costs of these writs, and if the pliaintiffd ha.d a right to 
arrest for the amount of judgment, they could not for their 
costs ; that proceedings ought to be stayed until the return 
of the ^. /a. goods, for the amount might be made from 
them ; that tiie writ of capias should have been against 
both the parties, defendants in the original judgment. — ^He 
referred to Chisholm v. Ward, Draper's Reports, 490. 

Richards, J.— In Miller v. Pamell (6 Taunt. 870) the 
Court of Common Pleas held that if the sheriff makes a 
seizure under Sk Ji.fa. the plaintiff cannot take the defen- 
dant in execution under a writ of capias ad scOiefaciendum 
until the writ o{ Ji.fa. is returned, though he abandons the 
seizure of the goods. In pronouncing judgment the court 
observe, '' So far as the defendant is concerned, the goods, to 
the extent of their value, have been levied; and the question 
is, whether the plaintiff, aftor taking them, may change his 
mind, and sue out a writ of capias ad sati^aciendum with- 
out returning his former writ. If this might be it woiild 
confer a power which might be much abused. If the^./tf- 
be returned there is something to bind the plaintiff, and to 
limit for how much he shall have the body, by shewing how 
much he has already gotten. If a plaintiff might take goods 
under s, Ji.fa., and hold them a month, or the greater part 
of the long vacation, and then change his mind, and say : 
'I will not sell, but will take the body of the defendant 
under a capias ad satisfaciendum,' it might be the engine of 
very great oppression. The plaintiff may, by the practice 
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olihe oonrl, BUA out batk these, prooeases togfeth^r, if he wiU» 
and ma^ we either one oe the other, as he Boee advisable; 
but by using ikejlerifacia$ first he makes hiaeketion, and 
after haTiiig so elected^ he cannot use the other process till 
after the return of the first. We therefore think that thisi 
' writ of capma ad satisfaciendum, being sued out after the 
writ of fieri faciM had issued, and after the sheriff hadi 
taken the goods under it, and before its return, cannot b^ 
supported." 

This reasoning, I should think, would apply with equi^ 
force where, iiurf^ad of issuing a ca. so., the plaintiff chose 
to arrest the defendant in an action on the judgment ; but 
m Green ▼. Elgie (1 Dowl. 844) the Court of Queen's Bench^ 
decided that if ^fi.ja. on a judgment have been exeeuted^ 
but not returned, and the defendant is arrested in an action 
on the judgment, the court will not set aside the arrest* 
Counsel in argument stated, ''I find no case in whi^ch it h^ss. 
been expressly decided that an arrest on a judgment after a 
fi.fa. had issued but not returned is irregular. But there 
are various cases in which the court have holden that a ca. 
sa. cannot be issued after B,fi.fa. has been issued until the 
latter writ has been returned." Parke, J., observed, in 
reference to a ca. sa. : "There the defendant could not have 
pleaded the fact of the levy; but here you may plead it as a 
good defence to the action, if the whole debt has been levied, 
or a defence so far as the sum levied extends. We therefore 
in suoh a case are not in the habit of interfering summarily.'* 
Lord Tenterden observed* '"I think there is nothing in the 
objection that this action should not have been commenced 
until after the return of the fi. fa. It would have been 
necessary that the^. fa. should have been returned before a 
ca. sa. could have issued, but the not returning it is no groi^d 
for settiiig aside the proceedings as irregular. The defen- 
dant may plea4 the fs^t of a certain sum having beea 
levied^ and may, according to its amiount, give a complete 
o;ir par^ an^^eir to the actifon." In Holmes v. Newlanda. 
(5 Q. B. 867) Lord Denman observes, ''It was contended 
iibAti^esfii^0fa4fiasm t^ respe(^t resembled an action of d|ebt 
on ^ jft^ffftBifi, ifi which a fieri facias i^ider the original 
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judgment may be pleaded, and in which^ therefore, the torU 
will not be set aside for irregularity on the gronnd of a fieri 
facias having l]|een issaed on the judgment, bat not returned. 
That we think is a sound view. To s^fierafaeias or a capias 
ad satisfaciendum the defendant has no opportunity of plead- 
ing ; the court therefore requires that there shall be a returu, * 
shewing what has been done, before new process is allowed 
to issue. But this principle does not hold where re- 
course is had to a proceeding which is in effect a new action, 
and where the defendant may defend himself by pleading 
what has been done under the original judgment ; and espe- 
cially since a seizure under the former writ constitutes a 
good defence to the scire facias, though the sheriff has not 
returned the writ, nor the plaintiff been satisfied." 

This case being in point decides this application. The 
defendant may plead the non-joinder of the co-defendant 
and the facts as to the^./a., if he thinks proper. 



Oabsoallen y. Moodie et al. 

C L. p. Jl,, «e«.*151 — Twenty dayi* notice — Trial by proviso. 

Defendants* attorney gave twenty days* notice of trial to the plaintiff, as 
under the 0. L. P. A., sec. 151, and afterwards gave a notice of trial by 
pionso for the same asslzea, where the plaintiff not appearing was non- 
suited. 

Held, regular, for the first notice was not one intended;, by the 151st sec- 
tion, and if it had been, defendants could still giye the notice of trial l^ 
proviso. 

[PiuonoB GouBT, M. T., 1867.] 

G. E. Henderson moved for a rule to shew cause why the 
nonsuit entered in this cause should not be set aside with 
costs, on the following grounds : — 

1st. That defendants' attorney gave twenty days* notice 
to. bring the issue on to be tried pursuant to the 161st sec- 
tion of the Common Law Procedure Act of 1856, and sub- 
sequently entered a record in this cause for trial at the last 
assises for the county of Hastings, and the plaintiff not 
appearing was nonsuited, contrary to the practice and the 
statute. 

It appeared froni the affidavits filed, that on the 8rd of 
September last, defendants' attorney notified the plaintiff's 
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attorney to take a term's notice of defendants' intention ta 
proceed to trial at the then next assizes to beholden for the* 
eonnty of Hastings after the then present Trinity Term, and 
at the same time he served him with another notice, as fol*" 
lows : '* Take twenty days' notice of trial, pursuant to the 
151st section of the Common Law Procedure Act of 1856, 
to be holden at the court house in the town of Belleville, in 
the county of Hastings, in and for the said county, on 
Monday, the 12th day of October next, at the hour of 
twelve of the clock noon of that day." 

On the third of October, 1857, the defendants' attorney 
gave notice of trial by proviso, for the next assizes, to be 
holden at the court house in BeUeville, on the 12th of 
October, 1857, and served the issue book on him at the 
same time. Defendants' attorney stated in his affidavit 
that he was anxious to dispose of the issues in this cause^ 
and gave that as his reason for giving notice of trial by 
proviso. 

Vankoughnet shewed cause, and contended that the 151st 
section did not prevent a defendant from giving notice of 
trial by proviso, and bringing the cause down to trial in that 
way. That in this case there was a regular notice of trial 
given by proviso, and that this was a waiver of any notice 
previously given requiring the plaintiff to bring the case to 
trial. « 

O. E. Henderson, contra, argued that the defendants 
could not abandon their notice by which they limited their 
proceedings to the 151st section. That although in Eng- 
land a case may still be taken down to trial by proviso, yet 
the section of our act is different, and the mode therein 
pointed out for forcing a party to trial is intended to be a 
substitute for trial by proviso. 

EicHASDs, J. — The notice given by defendants' attorney 

to the plaintiff of twenty days' notice of trial, under the 

ISlst section of the Common Law Procedure Act, is in fact 

not a notice under that section. By that section, if a de* 

fendant wishes under it to compel a plaintiff to proceed, he 

may give notice to him to bring the issue on to be tried at 

the assizes next after the expiration of the twenty day^ . 

., _., ^oogle 
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i;a0^tia^6d. in t)ie notice, find if tiie plaintiff faiU to do so, 
^^n diBfencUjit xnay enter his si^estion and aign judgment 
fox iiB coQtg. A. notice by iv clei(endaQt to a plaintiff to take 
twenty days' not^e of trial pursuant to thali septipn would 
hardly justly the entiy of the suggestion ];eferred to^ that the 
plaintiff had failed to proceed, haying been duly required to 
4q so. The section contemplates the giving of a notice of 
trial by the plaintiff after he has been required so to do. I 
«iee nothing in the statute to deprive a party of his right to 
bring a cause down to trial by proviso. It is not denied 
that defendant was in a position to give a notice of trial by 
prov^o, if the l$lst section of the statute and the notice 
fpYejOi, by defendants referring to it do not prevent him. 
As I have already intimated, I see nothing in the statute 
0^ notice given to prevent defendants from taking the cause 
down in the way they have done. The rule will therefore 
be discbiarged, and being moved with costs must be dis- 
charged with costs. 

The form in Patterson and McNamara's practice, page 
311, of a notice under the section in the English act, coja^- 
nfiences/' Take notice that you are hereby required to bring 
the issues joined, &c., to be tried." In the same work, at 
page 91$» it is stated the defendant miay take the record 
down for trial by proviso, but it says that proceeding will 
probably seldom be resorted to, as defendant jnay proceed 
vax^ the section under discussion. 

Rule discharged. 



FOSTEK BT AL. V. BoWBS. 

Bill of exehange^Damagei^li VU., cK 76. 

In an action upon a sterling bill, drawn by the plaintilEB m Iiondon upon 
the defendant, living in Upper Canada, accepted in this province, pay- 
able in London, and returned to England— Held, that no damagee ooold 
ba rwareaged nnder the 12 Vic, ch. 76. as the bill could not be said to 
have been negotiated in Upper Canada, but only the valne of the bill at 
jUs. 4d. to the pound sterling. 

[Ohahbbbs, Noyemb^, 1857.} 

This was an application in Chambers, with ^ view of 
restraining the plaintiff from levying under tt^^ cognov^ 
in this oauae more than 94s. 4d. p^ pound sterling, as 
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^ Y^ue of th^ bill on which the action w^b brought* It, 

^as in tiiese words : 

Is' .5 J^99t lOs. $d. 

2^1^ London, August 10, 1866.. 

f ij^l Six months after date, pay to our order, in 
J S^*S London, five hundred and ninety-iMne pounds lOs. 
"S^ Jo 6d., value received. 

^S"^ To Messrs. J* G. Bowes & Co., 
ifi"^ JIfercJante, Toronto. 

||||» For Poster, Porter, «fe Co., 

"*^^j5^ (Signed), Riohaed Portbb. 

Endorsed - 
(Signed), Foster, Porteb, & Co. 

Pay Messrs. Williams, Deacon, (& Co., per pro The Wilts,, 
Dorset, Banking Company. 

(Signed), J. Pbovers, Manager. 

There.was a 7s. 6d. English stamp on the bill. 

This bill was protested for non-payment on the 19th of 
B'ebruary, 1857. 

L. W. SmithyloT the defendant, contended that the statute 
12 Vic, ch. 76, did not apply to this case, for the bill was 
not drawn upon any person at any place in Europe, or in 
any part of America not within this province, and it was 
not sold or negotiated within Upper Canada. He considered 
it simply a \tM payable in sterling money, and its value could 
be ascertained under the provincial statute 16 Yic, ch. 168. 

C. S. Patterson, contra, referred to 12 Vic, ch. 76; Card- 
well T. Martin, 9 East 190 ; Boss v. Winans, 5 C. P. 185 ; 
Ij^ilson V. Aitkin, $ C. P. S76 ; and contended that Bpss v. 
Winans substantially decided that a bill payable at a place ii^ 
^iprope, which this bill was, being payable in London, was 
liable to ten per cent, damages under the 12 Vic, ch. 7& 

BicHABDs, J. — Considering the view of the statute taken 
in the case of Boss v. Winans to be correct, there is still 
this difficulty to be got over before the plaintiffs can be en- 
titled to the ten per cent, damages claimed — ^namely, that 
the bill does not appear to have been drawn, sold, or nego- 
tiaUd in Upper Canada. Mr. Patterson argued, that the 
88 voi« u« 
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acceptance by the defendant of the bill, being addressed to 
him in Upper Canada, is evidence that it was accepted in 
this province and returned to the plaintiffs in England, and 
that that is a negotiation within the meaning of the statute. 
The case of Cardwell v. Martin (9 East 191, and 8. G. 1 
Camp. 79) referred to, in my opinion only shews that the 
exchange of acceptances to accommodation bills by parties 
is such a negotiation of them as prevents their being altered 
in the date without a new stamp. In that case it is not the 
delivery of the bill by the drawer to the acceptor, and the 
re-delivery of it to the drawer, that constitutes the negotia- 
tion, but it is the receipt of the other acceptance in ex- 
change which in fact closes the transaction and completes 
the negotiation of the bill. The term negotiate, in reference 
to a bill of exchange, means, I think, " to transfer for a 
valuable consideration." I do not think the sending^of a 
bill by the drawer residing out of Upper Canada to the 
drawee residing in this province, and the acceptance ot the 
bill by the latter, and transmitting it back again, constitutes 
a negotiation of the bill "within Upper Canada" within the 
meaning of the statute. 

Amner v. Clark (5 Tyr. 942) is an authority to shew that 
in England this is an inland bill, and the view is also 
presented, that the mere addressing the bill to a drawee at 
a place out of England, and the acceptance thereof by him, 
is no evidence that the bill was ever out of England. 

Without expressing any opinion on the question whether 
the acceptance of this bill is more than a general onl, or 
whether it would be considered necessary to present it in 
London to bind the acceptor, I have arrived at the conclu- 
sion that it was not negotiated within Upper Canada within 
the meaning of the statute, and that the plaintiffs are there- 
fore only entitled to recover the value of the bill at the rate 
of 248. 4d., currency, for every pound sterling, with interest 
from the time it became due. 
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Gaxebon y* Gahxbon. 

Notice of aasitment—Noties to plead — Computation of tiine. 

Notice of aaseeament Berved on Monday for the following Monday is too late. 
Notioe to plead seired on Saturday, and jndgmant signed on the next Mon- 
day week. Held regular. 
Bee Moore y. The Grand Trunk B. W. Co., ante page 227, to the eameeffeot. 

[OaucBXBS, October Slat, 1858.] 

This was a summons calling on the plaintiff to shew cause 
why the interlocutory judgment against defendant should 
not be set aside with costs, because the same was entered up 
too soon ; or set aside on payment of costs, on affidavit of 
merits ; or why thenotice of assessment shouldnotbe set aside 
with costs, on the ground that the same was served too late. 

BoBiNSON, G. J. — As regards the notice of assessment, 
it is conceded that it must be set aside, being served on 
Monday for the assizes on the following Monday. It has 
been determined that such a notice is too short. 

The 146th section of the Common Law Procedure Act 
requires eight days* notice to be given. The time being 
fixed by that act cannot be governed, in regard to the mode 
of computing it, by the rule laid down in section 22 of 2 
Geo. IV., ch. 1. The Common Law Procedure Act pre- 
scribes no method of computation, and we must take it 
therefore to be governed by the general principle of law 
in such cases, which is that one day shall be inclusive and 
the other exclutive, and according to that computation there 
was not an eight days' notice in this case, for there were 
clearly not eight days without counting both the first and 
the last. 

Then as to the judgment. The 61st, 102nd, and 112th 
sections of the Common Law Procedure Act are to be con- 
sidered, and in aU these eight days is the time given to 
plead. 

The notice to plead in this case was served on Saturday^ 
and excluding that day from the reckoning, the eight days 
expired on Sunday night, and the plaintiff contends that he 
was at liberty to sign judgment on the opening of the office 
on Monday. 
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The defendant maintains that Sunday being a die$ nm 
jtmdicus, he had all the Monday following to file his pleaSi 
and he did file them on that day. The question is, whether 
the judgmeiit previously signed on Monday morning was 
regular. 

Our 166th rule of court, which provides that where any 
particular number of days not expressed to be clear days is 
prescribed by the rules of practice of the courts, the same 
shall be reckoned inclusively of the first and last day, unless 
the last day shall happen to fall on any day on which the 
Crown offices are not required to be open, in which case the 
time shall be reckoned exclusively of the last day, does 
not seem to me to be capable of controlling the legal effect 
of the language used in this act of Parliament. The act 
itself does not, except in the 65th section (which does not 
apply to the time for pleading after notice), make any pro- 
vision for excluding Sunday from computation, when it hap- 
pens to be the last day ; and it has been decided in England, 
on principles which equally apply here, that in the absence 
of any provision to the contrary the act is to be carried, 
literally ii^to effect, reckoning the Sunday %s the eighth day, 
according to which the plaintiff in this case was entitled to 
sign judgment on the opening of the office on Monday. 
That decision, however, was in regard to the computation of 
time allowed before execution can issue after a judgment for 
want of appearance to a specially indorsed writ. The quea? 
tion in this case turns upon the method of Qpmputing the 
eight days allowed for pleading. 

In the case of Moore y. The Grand Trunk B. W. Cp. (ant^ 
227), the Chief Justice of the Common Pleas decided that the 
judgment in a similar case was regularly signed on the Monday 
morning. The caseswereprecisely similar, and I shall there- 
fore decide the same upon this application, for we must have 
an unformity of practice in Chambers till the full court lays 
down the practice. 

My own impression^ moreover, is against setting aside 
thp judgment as being signed too soon. 

The notice of assessment yas sprved top soqii, so tha^ 
the assessment cannot stand, and as to that the snpmons 
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must be made kbsolute, but liot ^nih costs, as iHbTB ih^s 
asked for than can Ibe granted. 

The judgment, I think, was regularly signed, and can 
only therefore be set aside on payment of costs. 



MOBAM ST All. v. SOHBBMEBHOmi. 

IHwtmeHt^Defenee by Idndl&rd in UMtnt'i name without authority. 

Defendant being tenant, was served with a writ of ejectzhent, which he 
handed to H., his landlord, and H. took it to his attorney, who, ImlteaA 
of getting leaye for H. to defend, entered an appearance in defendant's 
name wnhont his authority. A verdict having beim obtained against 
de&ndant, the judge refnsed to interfere, bat left him to his remedy 
against his landlord and the attorney. 

[Gbimbibb, Deeembte, 1858.] 

The defendant was tenant of some premises held under 
a lease in -writing from one Hillock. The plaintiffs served 
the defendant as tenant in possession with a writ of eject- 
ment, and the defendant handed over the process so served 
upon him to Hillock, his landlord. The landlord, it ap- 
peared, handed the copy and process so served upon his 
tenant to his solicitor, but instead of applying to have his 
own name substituted for that of the tenant, his solicitor 
entered an appearance in the name of the defendant, with- 
out any authority from defendant, or any consent that the 
landlord might defend in his name. The record was car- 
ried down to trial, and a verdict entered against the de- 
fendant, thus rendering him subject* to the costs. The 
defendant made affidavit that the defence in his name was 
without his authority or consent, and asked to be relieved 
against the proceedings. 

Burns, J. — So far as the plaintiffs are concerned, they 
have done nothing but what was right on their part. The 
defendant was not bound to defend the suit, even though his 
landlord tendered him an indemnity for so doing. He did 
what he was bound to do, namely, when he was served with 
the writ, handed it to his landlord. The landlord might 
have caused himself to be substituted for the defendant, but 
he did not do so, but let his attorney enter an appearance in 
the name of the defendant. The attorney acted ih the mat- 
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ter without the consent or knowledge of the defendant. He 
has thereby rendered himself liable to the defendant, as has 
also the landlord, for ^subjecting the defendant to costs if he 
sustains any injury. I cannot set aside the proceedings 
for any irregularity, for there is none, except the irregular 
proceeding of the attorney defending in the defendant's 
name without his sanction. The defendant was liable to 
the action, though he need not defend unless he chose to 
do so. The defendant now swears that he has no interest 
whatever in the premises, and it appears that the landlord 
in truth did defend the action. Nothing SQems in question 
therefore but the costs, which the defendant will be subject 
to unless his landlord should pay them. The attorney did 
not wantonly defend the action, but did so at the request 
of the landlord* I think I must leave the defendant to his 
remedy against the landlord and the attorney for using the 
defendant's name without authority. 

The rule does not appear to have been served on the 
plaintiffs, and though it calls on them to shew cause, no 
cause was shewn on their part. 

Bule discharged, without costs. 



Caird bt al. v. Pitzell. 

Ahiconding debtor — Attachment — Priority — CoUiuion — Service on defendant 
ahroadr—C. L. P. A.y Sect. 35, 142, 55, 57. 

An attachment issued against defendant as an absconding debtor on th^ 
6th of July, and on the same di^ a summons was served upon him 
abroad at the soit of one G. Within six months the plaintiffs sued out 
another attachment. It did not appear whether the plaintiffs in the first 
attachment had obtained judgment, or wheUler the writ was issued or 
G.*s summons served first, but G. first obtaiJiad execution. 

Held, that so far as appeared, G. was entitled to the benefit of his/, /a., as 
against these plaintiffs. 

Heldt also, that the mere fact that defendant withdrew his plea, and allowed 
G. to get judgment by default, was no ground for imputing collusion in 
obtaining such judgment. 

Where a defendant served abroad appears to the writ, the plaintiff need not 
prove his claim under C. L. P. A., sec. 85, but may sign final judgment 
by default as in other cases. 

[Chaubebs, January, 1859.] 

A summons was obtained in this case by the plaintiffs, 
who commenced their action by attachment against defen- 
dant as an absconding debtor, issued on the 16th of December, 



Digitized by 



Google 



OUBB BT AL. T. FITZSLL. 268 

1858» caUing upon William Glass, another creditor of the 
defendant, who had obtained a judgment against the defen- 
dant, to shewcausewhy his judgment should not be set aside, 
because the writ upon which the action was commenced was 
sued out on the 8rd of July, 1858, and marked for service on 
defendant, a British subject out of the Province, and was 
served on the 6th of July, and after the defendant appeared 
thereto, judgment by default, a final judgment, was entered 
therein without any assessment of damages or reference to 
the Master to compute ; or why all proceedings upon the 
fi. fa. should not be stayed to enable the plaintiff to move 
the court to set aside the judgment ; or why all proceedings 
under the judgment should not be stayed until the plaintiffs 
could obtain judgment upon their suit, so that the property 
might be rateably disposed of, they having sued out their 
attachment within three months from the time the first 
attachment was sued out, namely, on the 6th of July, 1858. 
Another ground was added to the summons, namely, that 
Glass's judgment was obtained by collusion. 

Burns, J. — ^With respect to the last ground, I see no 
reason to suppose that the judgment was coUusively obtained. 
The defendant, it seems, was indebted to Glass in the 
amount of a promissory note, which Glass had indorsed for 
him, and had to take up, and he commenced a suit against 
him, marking his writ for service out of the jurisdiction. 
The defendant was personally served with the writ, and 
appeared thereto ; and upon declaration served, when the 
defendant's attorney j^leaded to it, he afterwards instructed 
his attorney to withdraw the plea, and allow judgment to be 
entered by default. The judgment appears to be for an 
honest demand, and so far as lean judge from dates. Glass 
must have obtained a verdict and judgment before these 
plaintiffs sued out their attachment at all. I find no other 
person complaining that Glass's judgment is fraudulent on 
that or any other ground, and I should say the plaintiffs 
have no ground to complain of fraud, simply because the 
defendapt did not put Glass to the proof that he, defen- 
dant, made the note. 
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The chief gronnd relied upon is, thkt lOlaBs did hot etfitn- 
ply with the proTisions of the 86th Bection of the Common 
Law Procedure Act in proceeding to assess damages or com- 
pute before the Master. The provisions in that section are 
to enable the plaintiff so serving his writ abroad to proceed 
to judgment in case the defendant does not appear. Here 
the defendant did. appear, and from that time the par- 
ties stood in the same position as if the defendant had been 
served within the jurisdiction. The defendant was served 
with a declaration, and allowed default to be made. It was 
upon a promissory note, and under the 142nd section of the 
act the judgment was final. 

The first attachment, it appears, was sued out on the 6th 
of July, and the defendant, it appears, was served with Glass's 
writ of summons in the United States on the same day. 
Which of them was prior in point of time does not appear. 
A question possibly might arise as between the person who 
caused the first attachment to b6 issued and Glass, in which 
it might be* necessary perhaps to inquire into fractions of 
the day, but here these plaintiffs do not issue their attach- 
ment till the 16th of December, some time after Glass has 
obtained his judgment. Upon looking at the language of 
the 65th section, it seems confined to the person obtaining 
judgment and execution by process without attachment 
before the plaintiff in any such writ of attachment. Whether 
the person who did obtain such writ of attachment has or 
not obtained judgment is not shewn. The only ground upon, 
which the plaintiffs can place any argument is, that thay 
have sued out their attachment within two months ^om the 
fiirst writ, viz., the 6th of July, and that under the STtk 
section, they are entitled to a share of the proceeds of the 
effects of the defendants. I think Glass's judgment is r^j^- 
lar, and that he is entitled to the benefit of his^. fa.^ that 
is, for all the plaintiffs in this action have shewn; and thefy 
must only take their share of what may be lelft. 

There is no ground for staying Glass's execution until the 
plaintiffs can obtain their judgment and execution. Thflt 
provision only applies as between attaching creditors. Glalia 
did not, however, proceed by attachment, so that he either 
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ifl entitled to the benefit of his Judgment and execntion or 
he is not. 

It appears to me quite clear that as against these plain^^ 
tiffs he must be considered to have obtained priority, and 
that they are not in a position to bring to their aid the cir* 
eumstanoe of a writ of attachment sued out on the 6th of 
July, without shewing whether it proceeded to judgment^ 
to defeat Glass. 

Summons discharged with costs. 

Tybe v. WHiEEs. 

TervCt notice of inUnHon to proceed — Waiver, 
Semble, that a term's notice of intention to proceed is requisite only where 

no proeeedingB haye been had lor « yeart not tor four terme. 
But where defendant, after reoeiying notioe of trial, gaye notioe to eiamine 
the plaintiff— ff«{d, that he had waiyed any objection aajto the want of a- 
term's notioe. 

[Pbaotioi Goubt, M. T., 1857.] 

This was a rule nisi issued iu the full court, returnable 
in the Practice Court, calling on the plaintiff to shew cause 
why the verdict for the plaintiff in this cause should not be 
set aside, and a new trial had between the parties, on the 
ground that four terms had elapsed between the last pre- 
vious proceedings and the giving of the notice of trial for 
the last assizes for the County of Brant, without a tenuis 
notice having been given by the plaintiff of his intention to 
proceed by giving such notice of trial ; and why the plain- 
tiff should not pay the costs of the application. 

The rule was grauted on the affidavit of the defendant's 
attorney, that no proceedings or papers in the suit were 
served upon him by the plaptiff s attorney between the 
29th day of September, 1866, and the twenty-sixth day of 
September, 1857. 

From the affidavits filed by the plaintiff it appeared that 
notice of trial for the 6th of October, 1856, was served on 
the 27th of September, 1856, which was countermanded, 
and the trial postponed by mutual consent of the attorneys 
for the plaintiff and defendant ; that notice of trial for the 
6th of October, 1857, was again served on the 26th of 
term's notice of intention to proceed where there have been 
no proceedings within four terms ; there were no proceed- 
84 VOL. n. 
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September, 1867 ; that the defendant also served a notice to 
the plaintiff on the 26th of September, 1857, to attend at 
the trial to be examined ; that with the notice of trial serred 
on the 26iii of September, 1867, there was also served on 
the defendant's attorney personally, who accepted the same, 
un issne book and notice to examine, and the attorney 
made no objection thereto, or to going to trial at the then 
next assizes ; that no objection was made to going to trial at 
those assizes until immediately befbre the record was enter- 
ed, and after all the necessary steps were taken for the trial, 
and those objections were made by defendant himself; that 
the defendant was told that if there was any irregolarity it 
liad been waived; that the trial would go on, but the record 
would be put at the foot of the docket, and the plaintiff 
would not bring it on until the last day of the assizes, so 
that defendant might have ample time to prepare for his 
defence, if he had any ; that the case was not taken until 
the close of the assizes. The plaintiff's attorney, as also 
his counsel, stated in their respective affidavits that they did 
not believe defendant had any defence on the merits. 

During the term Bums, for the plaintiff, shewed cause, 
and contended that there was no rule of court in this 
<$ountry requiring a term's notice. But if it be considered 
that such a practice prevails under the 168th rule, which 
declares that in all cases unprovided for by the statute or 
rule of court the practice as it existed here before the pass- 
ing of the Common Law Procedure Act of 1866 should be 
followed, then that defendant had waived his right to a 
term's notice by taking a proceeding in the cause himself 
after the irregularity was known to him, by serving a notice 
calling on the plaintiff to appear at the trial. 

M. C. Caineron, contra. — In England, by rule 176 of 
1868, a month's notice must be given by the party who 
wishes to proceed, where there have been no proceedings 
for one year from the last proceeding had; but our practice 
remains as it was before the passing of the Common Law 
Procedure Act here, and according to that there must be a 
ings within four terms in this case, and therefore the 
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verdiet must be set aside, with costs. He referred to 
Wordsworth's Bules of 1839, page 78 ; Arehbold's' Attor- 
ney's Practice, 1887, vol. I., page 5. 

BiCHABDs, J. — The origin of the practice of giving a 
term's notice of trial was under a rule of the Court of Com- 
mon Pleas in England, of Michaelmas Term, 1654, sec. 21, 
as follows : ''That if an issue be joined above a year since 
in any case, then one term's notice to be given of the trial." 
In Easter Term, 18 Geo. II., 1740, another rule was passed, 
reciting that by the ancient rule of the court, in all causes 
in which there had been no proceedings for above a year, the 
party who desired to proceed again must give a term's notice 
to the other, and that doubts had arisen on the construction 
of the rule ; and it was ordered, that " in all cases in which 
there had been no proceedings for fou/r terms, exclusive of 
the term in which the last proceeding was had, the party 
who desires to proceed again shall give r< term's notice to 
the other of such proceeding ; that such notice shall be 
given before the essoin day of the fifth or other subsequent 
term ; that a judge's summons, if no order be made thereon, 
shall not be deemed a proceeding, but that a notice of trial, 
though afterwards countermanded, shall be deemed a pro- 
ceeding within the meaning of this rule." 

In a note to Bichards v. Harris (8 East 1) it is stated as 
to the rule for giving a term's notice : " This is a rule of 
court of C. B., applicable to cases where no proceedings 
have been had iarfowr preceding terms, exclusive of the term 
in which the last proceeding was had. But the same prac- 
tice was adopted in E. B., in 6 & 6 Geo. II. {vide note to 
Hayley v. Riley, Doug. 71), in cases where no notice of 
proceeding has beep given within a year. — Per Master Ben- 
ton, vide 1 Crompt. Prac. 212." In the principal case the 
time is referred to as a year, not four terms. 

The case referred to in Douglas«peaks of the cause having 
been suspended for above a year. In a note to the case the 
reporter states he does not find when the rule of C. B. of 1654, 
M. T., sec. 21, was adopted by the court of K. B. " It 
laakes no part of the body of rules made by that court in 
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(he same term." There is a farther note, probably by the 
editor, follomng this, stating — ''It was introduced in B. B. 
6 & 6 Geo. II." On referring to Peacock's Boles, I do 
not find it referred to as a role introduced then into Q. B. 
The rule of 0. B., where four terms are referred to, it will 
be recollected, was passed some years afte/this, in 10 Geo. 
II., and this may account for the difference in the practice 
of the two courts. 

In Tidd's Practice, 9th edition, 766, it is laid down that, 
''Upon an old issue, or, in other words. Where there have 
been no proceedings for fawr UnM exclusive, or, as it 
seems, in the King's Bench, for a year after U9ue joined^ 
a term's notice of the plaintiff's intention to proceed is 
requisite, which notice must be given before the essoiu 
day of the fifth or subsequent term. » * « A notice 
of trial is such a proceeding as will prevent the necessity of 
giving a term's notice." 

In Chitty's Eeports, vol. I., in a note to Cooper v. Nias, 
page 669, it is stated, " So after four terms have elasped 
after issue joined there must be a term's notice of trial. — 
Tidd 818, Mich. 4 Ann., note c. ; 2 Str. 1164 ; 8 M. & B. 
600 ; and Imp. 859, where it is said, that if notice be given 
within the year, without having regard to the terms, it is 
sufficient." 

In Chitty's Archbold's Practice, 7th edition, 1840, in 
relation to term's notice to proceed, it is stated, "Where 
no proceedings have been had within /(mr terms after issue 
joined, or, as it seems, in the Queen's Bench, for a year 
after issue joined, a term's notice must be given of the plain- 
tiff's intention to proceed in the action. A notice that the 
plaintiff will proceed, though not acted under, or a notice of 
trial, though countermanded, * * * is deemed a 
proceeding in the cause, so as to render a term's notice 
unnecessary." 

In Bosanquet's Rules, published in 1885, note to page 51, 
it is stated, on the authority of Tidd, "Upon an old issue, 
or where there have been no proceedings for four terms, or 
for a year after issue joined, a term's notice must be given." 
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In the 8th edition oi Ghitty's Axchbold, no reference is 
made to the difference in the practice of Q. B. and 0. B. as 
to four terms and a year. 

In TiUey v. Collins et al. (4 C. B. 758, 12th June, 1847) 
the head lines of the case are as follows : ''Where in this 
court there have been no proceedings within /our terms (or, 
in Q. B., within a year) after issue joined, a term's notice of 
the plaintiff's intention to proceed must be given before he 
can give notice of trial : it is not enough to give a term's 
notice of trial." 

In discussing the point, the period is often spoken of ''if 
no proceedings have been had within four terms ;" at other 
times it is frequently said, " if no proceedings be had within 
a year" When a party did not declare within two terms 
after defendant appeared he might be non-prossed, but if he 
did not declare within a year after the writ was returnable, 
he was out of court. Then where the plaintiff has de- 
clared, but defendant has not pleaded, after the expiration 
of four terms the plaintiff could not sign judgment without 
giving a term's notice. 

I have not been able to find any case where it is expressly 
decided in the Queen's Bench that the period is one year, 
and not ybt^ terms. But the dicta I have already quoted 
from Tidd and Archbold, and the language used by the 
reporter in 4 C. B., together with the reference to Impey, 
as well as the words of the old rule of 0. B., would imply 
that at the time that rule was adopted by the King's Bench 
(which was before the rule of C. B. of Geo. II.) that court 
acted on the language of the original rule of 1654. 

According to the 176th rule of the English rules of 
Hilary Term, 1858, " in all causes in which there have 
been no proceedings for one year from the last proceeding 
had, the party * « * who desires to proceed shall 
give a calendar month's notice to the other party of his 
intention to proceed. * * * Notice of trial, though 
afterwards countermandedj shall be deemed a proceeding 
within the rule." 

This rule not having been introduced here, we are thrown 
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back on the practice of our own court as it stood at the time 
of the passing of the Common Law Procedure Act of 1856. 
— U. C. Eules of 1856, No 168. Our own courts never, 
that I am aware, made any specific rule applicable to the 
subject. By rule 1 of Michaelmas Term, 4 Geo. IV., passed 
by the Court of Queen's Bench in Upper Canada, it is pro- 
vided, " That in future the practice of this court ♦ ♦ * 
is to be governed (wheQ not otherwise provided for) by the 
established practice of the Court of King's Bench in England." 
If this rule means the practice as established in 1824, then« 
on referring to the 9th edition of Tidd's Practice, published 
in 1828, we find that the rule of practice in the Court o^ 
King's Bench in England was that the term's notice was 
required in relation to notices of trial where there had been 
no proceedings within a year. The same doctrine is laid 
down also in Impey's Practice, as well as in the note 
referred to in Chitty's Reports. 

Several cases have been decided in Upper Canada in 
reference to term's notice of intention to proceed. They 
seem to have proceeded generally on the ground that where 
four terms have elapsed the notice was given. They do not 
speak of the year, except in the case of Henderson v. 
McCormick (Tay. Bep. 668), where the question is ex- 
pressly raised and decided. In that case notice of trial 
had been given in the vacation of Trinity Term, 6 Geo. IV. 
No farther proceedings were had until the vacation after 
Trinity Term, 6 Geo. IV., when fresh notice of trial was 
given, and a verdict taken for the plaintiff. The date of 
the last notice of trial was within a year of the date of the 
first. On motion to set aside the verdict for irregularity, 
Macaulay (afterwards Chief Justice of the Common Pleas), 
for the plaintiff, contended that a notice of trial having 
been given within a year from the last proceeding, made it 
unnecessary to give a term's notice, it being laid down in 
Impey that if the notice be given ''within the year from the 
day of the last proceeding, having no regard to the terms, 
it is sufficient." He also referred to 8 East 1. Sherwood, 
J., in giving judgment, says: "Tidd lays down, that where 
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there haye been no proceedings torfow terms exdasive after 
issue joined, a term's notice is requisite. Impey states the 
same in substance, but in a subsequent paragraph he says, 
'If notice be given within the year from the day of the last 
proceeding, having no regard to the terms, it is sufficient/ 
I think that this seemijig contradiction is reconciled by con» 
sidering the latter paragraph in Impey npt as alluding to 
the whole term's notice, but to a notice of intention to pro- 
ceed to be previously given within the four terms, and thia 
is supported by the form of notice which we find in Tidd's 
Appendix. I consider from all the authorities that it is the 
settled practice that if notice to proceed be given within the 
four terms, an ordinaiy notice of trial will be sufficient, 
but that in the present case no such notice having been 
given, and four terms having elapsed without any proceed* 
ing, the defendant was entitled to a term's notice." 

The quotation I have made from the 9th edition of Tidd's 
Practice, and the other subsequent works and reports, shew 
that there was no discrepancy between the practice as laid 
down by Mr. Tidd in relation to the Court of Queen's 
Bench in England, and the rule as laid down in Impey, it 
being stated that one year, and not four terms, was the 
practice in that court. If called upon to say what was the 
practice of the Court of Queen's Bench in England at the 
time it governed our practice, I should say, on the weight 
of authority, that the time when a term's notice of trial was 
required to be given was one year instead of four terms. 

In this case, however, the defendant's attorney, after 
having been served with notice of trial, gave to the plain- 
tiffs attorney a notice requiring his, the plaintiff's, atten- 
dance at the trial on the 6th day of October, 1857 (the 
commission day of the assizes for which the notice com- 
plained of was given), as he intended to examine him as & 
witness in the cause ; and if he failed to attend, such failure 
would be taken as an admission against himjpro confesso. It 
seems to me at the time this notice was given the defendant 
must have considered that it was proper to take the case 
down to trial on the day mentioned in his notice, and if thia 
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notiee is to be conBidered anything more than a mere matter 
of form, it ought to prevent the defendant from falling back 
on the teehnieal ground that a term's notiee of trial had nok 
been given, although the plaintiff had given a notice of trial 
irithin a year from the giving of the former notice of trial. 
Suppose, in obedience to that notice,^the plaintiff had come 
from Montreal to attend at the trial, could the ddendani 
have told him the day he arrived there he could go home 
ajgain, as he had discovered that he was not bound to go to 
trial at that assizes ; and suppose, after receiving that no- 
tice, the plaintiff had gone to great expense in subpoonaing 
his witnesses, might he not truly say to defendant — ** Ton 
have not only not notified me in due time that you will set 
aside my proceedings if I take the case down to trial, but 
jou have actually lulled me into security, and made me 
incur great expense in preparing for this trial, by inducing 
me to suppose from your notice that you were going on at 
the next assizes, and never intimating anything to the 
contrary until the first day of the court *'? 

On the whole, I am not prepared to make this rule abso- 
lute for want of the term's notice. As, however, the defen* 
dant has made an affidavit of merits, the rule may be made 
absolute to set aside the verdict, and grant a new trial, on 
payment of costs by defendant, and on his undertaking to 
go down to trial at the next Brantford assizes, if the plain- 
tiff desires to do so, on an ordinary notice of trial, and 
without any term's notice. If defendant does not desire the 
rule on these terms, the rule must be discharged with costs.* 

St. John v. Wrong et al. 

Venue, 
XTnder the C. L. P. A. a plaintUT in a tranBitoxy aetlon may ibbho his ^ixit 
in an outer county, and lay his yenue in the county of York, or in any 
other outer county. [PaionoB Govbt, M. T., 1857.] 

In this case the writ, a specially endorsed one, was issued 
out of the office of the Deputy Clerk of the Grown in the 
county of Lincoln, containing the usual venue in the mar- 
gin of the writ, viz. : 

Upper Canada, ) 
CoufUy of lAneoln. I 
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The defendants having appeared, the plaintiff filed his 
declaration, laying the venue in the connty of York, as 
follows : 

Covnty of York, 

one oj the United Counties [ 

of York a/nd Peel. 

TO "WIT: 

BoUand Macdonald, Q.G., for defendant, moved to set 
aside the declaration as irregular, on the ground that the 
venue could only be laid in the county of Lincoln, the writ 
having issued in that county. 

W. Ecclea shewed cause in the first instance, and con- 
tended that the whole scope of the Common Law Procedure 
Act was in favor of the party being allowed to lay the 
yenue where he pleased : that this was in fact the state of 
the law before the passing of the Common Law Procedure 
Act, and there was nothing in the act to shew any intention 
of changing the former practice in that respect. 

The clauses of the statute referred to were the 6th, 7th, 
8th, 9th', 20th, 22nd, 24th, and 150th. 

BicHABBSy J. — Before the passing of the statute 8 Yic, 
ch. 86, if a plaintiff living in the county of Lincoln wished 
to lay venue in Toronto, when the defendant resided in 
the Niagara District, he issued a testatum writ out of the 
principal office at Toronto, pre-supposing an original to the 
sheriff of the Home District, commanding the defendant to 
appear there ; and the declaration and all the other plead- 
ings were then filed in the principal office. Or he could, 
if he thought proper, have issued an original writ from the 
principal office at Toronto, directed to the sheriff of the 
Niagara District, and the notice would be to the defendant 
to appear at Toronto, by filing his appearance in the prin- 
cipal office here, and all the subsequent proceedings would 
have been carried on in the principal office. 

This was the mode adopted to lay a venue in any of what 

were called the outer districts in Upper Canada, until the 

passing of the provincial statute 8 Vic, ch. 86. By section 

1 of that statute the clerk of the crown was required to sup- 

86 VOL n. 
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ply his deputies with original and testatum writs of mesne 
and final process, which were to be issued by his deputies in 
any district in the same manner as could be done in the 
principal office at Toronto. Section 2 enacts that all pro- 
ceedings upon any suit so instituted in any district shall be 
continued and carried on in such district to final judgment. 
By section 8 the time for appearance, pleading, &c., was 
extended to twelve days, when a writ was sued out in any 
office in a district east of the Home District into any district 
west thereof, and vice versa. By section 9 it was provided 
that the deputy clerk of the crown might issue rules on 
sheriffs, &c., to return writs. 

By the provincial statute 12 Vic, ch. 68, sec. 84, the 
statute 8 Vic, ch. 86, was continued in force, and applied 
to the writs to be issued under that act, and from that time 
to the passing of the Common Law Procedure Act a plaintiff 
in any transitory action could issue a summons from one 
outer county to another, and lay the venue in the county in 
which the writ was served, or in any other, if he desired to 
do so. — Wilkes v. Masecar (1 P. E. 46). 

The Common Law Procedure Act repeals all those pro- 
visions in the former acts, and simply provides that in 
transitory actions (section 6) the writ for the commencement 
of the action may be sued out from the office of the clerk 
of the crown and pleas, or from the office of any of the 
deputy clerks of the crown and pleas. When the venue is 
local (section 7) the writ must be sued out from the office 
within the proper county. The venue may be changed 
(section 8), but the proceedings shall continue to be carried 
on in the office from which the first process was sued out. 
All proceedings to final judgment, by section 9, are to be 
carried on in the office from which the first process in the 
action was sued out. The clerk or deputy clerk of the 
crown (section 20) who shall issue the writ, is to mark in the 
margin a memorandum, stating from what office and in what 
county it was issued, and subscribe his name thereto. 

Where any person is to be held to bail (section 22), the 
writ of capias may be addressed to the sheriff of any county^ 
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and by the warning on the writ itself defendant is to file his 
appearance in the office from whence the writ issued ; and by 
section 24, after special bail put in and perfected, the plain- 
tiff may proceed by filing his declaration, in the same manner 
as if the action had been commenced by summons. 

By section 160 causes in which the venue is laid in Tork 
or Peel are called town causes, and all other causes are 
ealled country causes. 

I have already mentioned that, as I understood the law 
was at the time of the passing of the Common Law Proce- 
dnre Act, a plaintiff could issue a summons from one outer 
county and lay the venue in another, filing the papers in 
the office out of which the summons issued. I see nothing 
in that act which in any way suggests an intention to 
change the law, so as to make proceedings in transitory 
actions commenced in the offices of any deputy clerk of the 
erown less effectual than they were before. The scope of 
that act is rather to increase facilities for carrying on pro- 
ceedings and entering judgments in these offices. The 6th 
and 7th sections provide that the writ may be sued out in 
the office of any of the deputy clerks of the crown ; but 
where the venue is local it must be sued out of the proper 
office. The form of the writ gives a venue in the margin, 
but I cannot see that this necessarily implies that such is 
the venue for the purpose of declaring : it, as well as the 
indorsement of the deputy clerk of the crown, shews in what 
county the writ was issued. I believe it has been held that 
that indorsement forms no part of the writ. On the whole, 
I cannot satisfy myself that under the Common Law Pro- 
cedure Act, in a transitory action, a plaintiff may not issue 
his writ in an outer county and lay his venue in the county 
of York, or in any other county, if he desire it. No rule 
will therefore go. 

TeTLBY ET AL. V. EnOWLSON ET AL. 

AffidAvitB 8wom before the Ma^r of a City or Town in the United King- 
dom may be receiyed on motion for a new trial. 

[QuEBN's Berob, B. T., 1858.] 

In this case C RolnnBan obtained a rule nisi for a new trial 
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on the law and eyidence, and on affidavits sworn inEng^and. 

M. C. Camion shewed oanse, and objected that such affi- 
davits oonld not be received. 

Robinson, C. J., in delivering the judgment of the court, 
said: ''If the affidavits were inadmissible, we should, on the 
evidence, still grant a new trial, with costs to abide the 
event ; but we think affidavits sworn before the mayor of an 
incorporated city or town in the United Kingdom may be 
received by us in support of or in opposition to an applica- 
tion for a new trial/' 

Bule absolute. 



Hutchinson v. Jackson. 

AppHeatumfor di8eharg$— Weekly allowance — Evidence of order and 
non-payment, 
Heldf that upon the affidavits and taots set out below, it soffioieiitly ap* 
peared that an order for the weekly allowance had been obtained and 
serred, and default made in payment, so that defendant was entitled to 
his discharge. 

[Chambbbs, Jnly 30th, 1857.] 

On the 28th of July Blevins obtained a summons, calling 
on the plaintiff to shew cause why the defendant should not 
be altogether discharged from custody in this cause. 

McMichael, for defendant, shewed cause on the 29th of 
July, and contended that the summons did not state any 
grounds on which the defendant was to be discharged. The 
affidavit of defendant himself, on which the summons was 
granted, was made on the 26th of July, and stated that he 
was and had been since the 27th of May a prisoner in close 
custody in execution for debt at the suit of the plaintiff: that 
in the early part of July he obtained an order for the pay- 
ment of the weekly allowance during his confinement by 
virtue of the writ : that after the date of the order, about 
the 2nd of July, interrogatories were administered to him, 
which he answered on the 16th of July, and a copy was 
served on the 17th of July : that he was on the 20th of July, 
after notice of the answers had been served, paid 10s. on 
behalf of the plaintiff, the first payment pursuant to such 
allowance : that the second payment pursuant to such order 
became due on Monday, 27th of July, instant, and that 
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de&ult had been made in the payment thereof; that it wSs 
not paid to him on the 27th of July, or at any ifaile before 
or sinee, and the same remained wholly due and mipaid to 
him, or any person on his behalf. — McMichael farther 
objected, that it did not appear from the affidavit of the 
defendant when the order for the weekly allowance was 
served, or in faot that he had ever seen such order, and until 
that was shown the judge had no grounds on which to act. 

The learned judge enlarged the summons until the 80th, 
giving leave to defendant to file further affidavits as to the 
order and its service, and any further &ct8 in relation 
thereto. He filed the affidavit of Robert Woods, who 
stated that he recollected having seen an order in this cause^ 
signed by one of the judges of the superior courts of com- 
mon law at Toronto, whereby the plaintiff was ordered to 
pay to the defendant on the third Monday after tiie date of 
such order, and on each Monday thereafter whilst the def en* 
dant should remain in custody in the stiit, the weekly allow- 
ance of ten shillings ; that he believed the order was dated 
the 28rd of June ; that he made a copy of the order, and 
served it on Mr. M. C. Cameron, or upon Mr. Sampson, a 
clerk in his office, either on the day of the date or shortly 
after, and some days before the interrogatories administered 
to defendant in this cause were served. ThQ said interroga- 
tories were served on defendant's attorney on the 8rd of 
July. He further stated that he had made diligent and 
careful search in the office of Mr. Blevins for the original 
order, which he believed was lost or mislaid. 

McMichael again objected, that the ftrder was not suffi- 
ciently described ; that it did not even mention the name 
of the judge granting it, and that there was no precise cer- 
tainty of the day of service. He was not prepared, how- 
ever, to produce the copy of any order served in the causa, 
nor to state by affidavit that no such order was ever served, 
or that he did not believe any such order was ever served 
but argued that defendant did not bring himself within the 
benefits of the act. 

BicHABDs, J. — On enquiring of the clerk in Chambers, I 
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flhd that on the 28rd of June last an application was made 
to me oft the nsual affidavit (which was filed on that day) for 
the weekly allowance to the defendant as an insolvent 
debtor, and the clerk has entered that snch order was 
granted. Mr. Wood states that he served the order either on 
the day it was dated or shortly after, and at all events some 
days before the service of the interrogatories on the 8rd of 
July. I find that the 29rd of June was on Tuesday. If served 
by the Saturday following, the 27th, the first payment of the 
weekly allowance ought to have been made on the 13th of 
July, if the interrogatories had then been answered. They 
were not answered and the answers served until the 11th of 
July (Friday). The first payment would then be due on the 
20th, on which day defendant swears that he was paid 10s. 
on account of the plaintiff. If the plaintiff did not authorize 
this payment he could so state ; but it is not denied in any 
affidavit. Then defendant states the default on Monday, the 
27th of July. This default is not denied, but it is contended 
that the gaoler should also have made an affidavit that the 
payment had not been made to him for the use of the debtor. 

By the 296th section of the Common Law Procedure Act 
it is declared that in default of such payment (that is, of 
the weekly allowance) such debtor shall be discharged from 
•custody by rule or order, unless sufficient cause to the con- 
trary be shewn. 

Affidavits are produced to the judge in Chambers to 
satisfy him as to facts. The important facts in this case of 
which I ought to be satisfied are — 1st. That an order for 
the payment of the* weekly allowance to the defendant was 
obtained in this cause. The affidavits filed, and the entries 
in the clerk's books, and the examination of the papers filed 
with him, in the absence of any affidavit or even statement 
to the contrary, satisfies me such order was obtained. Then 
was it served so that on Monday last that day would be the 
third Monday after the service? From the fact of the 
weekly allowance having been paid to the defendant on 
Monday the 20th, I have no doubt the order was served 
before Saturday, the 27th of June ; but if it was served 
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before the 44h of July, as Mr. Woods states it was, axid 
even if it was not served until that Saturday, Monday, the 
SOth of July, would have been the third Monday after the 
service ; and the allowance having been paid that day, ano- 
ther 10s. would be due on Monday, the 27th of July, pursu- 
ant to the order, which was not paid, as defendant states, 
and this is not attempted seriously to be denied. The 
onnssion of the defendant to answer the interrogatories 
until the 17th of July of course justified the plaintiff in not 
paying the aUowance until the following Monday, the 20th, 
although if the order was served before the 27th of June, 
andtheinterrogatories had been answered, the first payment 
ought to have been made on the 18th of July. 

Chi an ordinary application I should not probably have 
taken so much trouble to find reasons for supporting this 
application, but I have no doubt from the facts shewn the 
prisoner under the law is entitled to his discharge, although 
his attorney has been guilty of great carelessness in not 
preserving the order, and the evidence of its service, and 
has drawn up the rule in a very unskilful manner ; yet as 
the plaintiff has been fully informed of the grounds of the 
application, the summons having been enlarged after the 
whole matter had been discussed, I can see no real advan- 
tage' to any one in discharging this summons, and keeping 
the defendant in custody for a week longer, when there is no 
reasonable doubt that he is entitled to his discharge. I, of 
course, will be quite willing ^vennowto hear any affidavits 
to shew that any of the material facts as stated on behalf of 
the defendant are incorrect. In the absence of any reason- 
able ground to doubt the facts as contended for by defend- 
ant, I see no good reason to refuse his application ; and I 
therefore think an order for his discharge must go. 

MoCiiAiN V. Maitland. 

Award — Reference back. 
Matters will not be referred back to an arbitrau>r npon the same gromnds, 
as to the discorery of new evidenoe, <frc, as would support an application 
for a new trial. [Practicb Coubt, T. T., 1858.] 

The application was to set aside the award, andthe judg- 
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ment entered, in order to openthematter for the reoonsideia* 
tiim of the arbitrator, and to refer it back to hinu 
The reference was made by the judge presiding at the last 
assizes held in Toronto. The grounds upon which this 
motion was made were, 1st. That the arbitrator did not 
allow the defendant a credit of JBIOO, the amount of a pro- 
missory note collected by the plaintiff, which the defendant 
contended should have been credited to him. 2nd. That an 
agreement, which it was said might affect the rights betwe^i 
the parties on a claim of occupation rent, was in writing, 
but could not be found at the time of the arbitration, but 
which the defendant thought could be found yet among hit 
papers, and that the witness who spoke of the contents of 
the paper before the arbitrator had made different state- 
ments to other persons with respect to its contents ; and, 
8rd. That there were various other witnesses whose evidence 
the defendant could not obtain at the arbitration, but could 
now obtain ; and the court was asked to refer the matter 
again to the arbitrator, that such evidence might be laid be- 
fore him. 

BuBNS, J. — The application is made under the 88th see- 
tion of the Common Law Procedure Act. No doubt the 
provisions of this section are very wide, but then it mast 
receive some reasonable and rational construction, and I do 
not think it could have been intended by the legislature to 
place applications of the nature of this one upon the same 
footing as applications for a new trial. One of the objects 
of a reference is that matters may be more deliberately 
examined by an arbitrator than can be done by a jury. 
Abundance of time is given to the arbitrator before he need 
determine the matters in dispute finally ; and if he or the 
parties, for any cause, be pressed with respect to time, the 
95th section authorises the court or a judge to grant such 
further time, from time to time, as maybe necessary for the 
purpose. 

Taking up the points upon which the interference of the 
court is now asked, the matter may be disposed of in this 
^ay. As to the .£100 not allowed to the defendant, he says 
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he thought it was to have been allowed, or that he could 
have given more evidence about it. The plaintiff in his 
affidavit does not deny having received the money, but he 
says that he paid for the note to the defendant when he 
received it from him, and of course, if that be true, then it 
was rightly disallowed by the arbitrator as a credit to the 
defendant. This was a matter of fact to be determined by 
the arbitrator, and it is not shewn that he has made any 
error or mistake in disallowing it. 

With respect to the written agreement mentioned, it is not 
shewn now that the defendant has it or even can produce it; 
he thinks it may be found at some time upon his papers being 
thoroughly searched.* The witness who pipved the contents 
before the arbitrator hasmadean affidavit thathe truly repre- 
sented the contents, and he denies that he ever has made any 
statements to the contrary of what he proved. It does not 
appear whether time was asked from the arbitrator, and not 
to proceed upon such evidence of the contents as given by 
the witness. It does not appear whether the arbitrator was 
asked to have the making of the award postponed, to give 
the defendant an opportunity of producing the witnesses 
mentioned by him, or not. The defendant has made an 
affidavit very much in the terms that he would have done in 
case a verdict had been rendered against him at nMprius, 
which he sought to set aside. I do not thinkthe legislature 
intended that awards should be opened upon such grounds. 
When we see that time might be granted from time to time 
to enable an arbitrator to do justice between the parties, I 
think something more is required than merely stating that 
witnesses might state certain matters which would produce a 
different result. A person must not take his chance before 
the arbitrator, and then complain that injustice has been 
done him, without shewing that he did all in his power to 
prevent that injustice being inflicted. The defendant in 
this case does not shew that he asked the arbitrator for time 
to furnish evidence, or that he took any steps whatever to 
have the time enlarged for making the award. 

The rule must be discharged, with costs. 

86 v<fetiziJv Google 
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GwYNNE V. Bees — " The City op Toronto " Garnishbbs 

Corporation — MUnomer — Award for unliquidated damages — GamUhment— 
Claim by mortgage — Ateignment — Laches. 

Under a snbmission between one B. and The Mayor, Aldermen, and Com- 
monedty of the City of Torunto, it was awarded that the Corporation 
should pay B. £1,925, as compensation for land taken from him for tibe 
esplanade, and £825 for damages sustained by him from the construction 
of such esplanade, and that said sums should be payable on or before ihe 
28th of January, 1858, on the title to the land taken being perfected in 
the Corporation. On the 2nd of January a notice was serred on the cit^st 
chamberlain that B. had assigned to H. all the damages awarded, and 
requiring the City to pay H. On the 19th of January an order was made 
attaching all debts due by the City to B. to answer a judgment recovered 
against him by one G., and a summons for them to shew cause why they 
should not pay ; and on the 14th the Garnishees were ordered to pay G. 
within ten days, on execution to issue. The attatching order and sum- 
mons, and the order to pay, were duly served on the City Chamberlain, 
but no notice of them was given by him to the solicitor or any member 
of the Corporation ; and on the 8th an execution issued against the City, 
under which a levy was made. They then applied for relief on the above 
facts, and it was shewn that the land in question had been mortgaged for 
a large sum to one B., who claimed to receive the sum awarded. 

Held — 1. That the description of the Garnishees in the proceedings as " The 
City of Toronto," instead of their proper corporate name, whether an 
irregularity or a nullity, could not be taken advantage of under the cir- 
cumstances : but, eemJbUt that it might be waived or amended. 

2. That the sum awarded, being upon a claim for unliquidated damages, 
could not be attached before judgment obtained upon it ; and that the 
part assigned to H. could clearly not be garnished. 

3. That all proceedings subsequent to the attaching order must be set aside, 
on payment of costs by the Garnishees, the judgment creditor to be at 
liberty to apply for a summons to them to pay him the amount of his 
claim, under which all the partuBs claiming might be heard. 

[Practice Coubt, E. T., 21 Vic] 

A rule nisi was issued, calling on the judgment creditor 
to shew cause why the summons issued in this cause, on the 
9th of January last, and the order made thereon, the final 
judgment entered against the garnishees, and the execution 
issuhd thereon, and all subsequent proceedings, should not 
be set aside for irregularity, the' legal name, style, and title 
of the garnishees being '' The Mayor, Aldermen, and Com- 
monalty of the City of Toronto,'* and not " The City of 
Toronto," as stated in the proceedings in this matter ; or 
why the said summons of the 9th of January last, and the 
order made thereon of the 14th of January, the jGinal judg- 
ment entered against the garnishees pursuant to the order, 
and the execution issued against the goods and chattels of 
the garnishees upon the judgment, and all subsequent pro- 
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oeedings, should not be set aside on the ground of surprise, 
and on other grounds disclosed in the affidavits and papers 
filed, on payment of costQ. 

From the papers filed it appeared that on the 27th of 
December^ 1857, John Maulson and Thomas G. Eeefer, two 
of three of the arbitrators to whom were referred certain 
matters between William Bees and The Mayor, Aldermen, 
and Commonalty of the City of Toronto, awarded that the 
corporation should pay to Bees £1,926 as compensation for 
the land taken and appropriated by them for the site of the 
esplanade across and upon the premises of the said Bees, 
being the unsold portion of his water lot at the foot of 
Simcoe street, in Toronto, to be paid as therein andhereim- 
after mentioned ; and they found that Bees had sustained 
damages in the erection and building of the esplanade over 
his premises, which he was legally entitled to recover from 
the corporation, and they awarded that they should pay 
Bees the further sum of £Q25 for such damages. 

They further awarded that each of the said sums should 
be payable by the corporation on or before the 28th of 
January, 1858, in cash, on the title to that part of the 
premises so appropriated for the site of the esplanade 
being perfected in the corporation by a proper conveyance 
in the law, to the satisfaction of their counsel, or so soon 
after such day as the same should be so perfected. 

W. H. Stantony solicitor for T. G. Hurd, by a notice 
dated 29th of December, 1857, addressed to the Mayor and 
chamberlain of the City, and which was served on the city 
chamberlain on the 2nd of January, 1858, informed them 
that Bees had that day assigned to Thomas Gladwin Hurd 
all the amount in the nature of damages sustained by him 
in the erection of the esplanade over his water lot at the 
foot of Simcoe street, Toronto, as found to be due to him 
under the award referred to above, and that they would h¥ 
required to pay over the said moneys to tho said Hurd. 

On the 9th day of January, 1858, Sir J. B. Bobinson, 0. 
J., granted an order in this matter, attaching all debts due 
and owing irom the garnishees to the judgment debtor to 
answer a judgment recovered agaifkst the judgment debtor 
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on the 29th of July, 1866, in the Court of Queen's Bench, 
by the judgment creditor ; and he further ordered the gar- 
nishees, their attorney or agent, to attend the presiding 
judge in Chambers, on Thursday, the 14th of January, to 
shew cause why they should not pay the judgment creditor 
the debt due from them to the judgment debtor, or so much 
thereof as might be sufficient to satisfy the judgment debt. 

Upon the 14th of January, Chief Justice Draper ordered 
the garnishees, within ten days after service of his order, to 
pay to the judgment creditor the debtdue from the gamishees 
to the judgment debtor, or so much as might be sufficient to 
satisfy the judgment referred to in the previous order, and 
in default thereof execution to issue for the same. 

The attaching order and summons was served on Mr. 
McCord, the city chamberlain, about the time it bore date, 
and the order directing the payment of the money was 
served on Mr. Daly, the clerk of the common council, and 
iSy him handed to the chamberlain, about the 18th of April, 
1868. 

The plaintiff's judgment in the suit against Bees was 
stated to have been entered up on the 29th of July, 1866, 
lor £790 10s. lid. 

The chamberlain stated that he did not communicate the 
attaching order to the mayor or any member of the city 
council, or to the city solicitor, because he thought it 
unnecessary to take any action on it, as the award had not 
been taken up, audit was not known whether the corporation 
would acquiesce in or resist it, or whether it would or not 
be held gbod, and he thought it unadvisable in such case to 
put expenses on* the city. That he took no notice of the 
other order directing the city to pay over the amount, and 
did not communicate it to the mayor or any member of the 
corporation, or to the city solicitor, because he thought it 
unnecessary, as he had about the 14th of April been advised 
by the city solicitor that one Joseph Beckett was entitled to 
receive the compensation named in the award, less the 
amount due by Bees to the city for city taxes, and half the 
expenses of the award ; and having been further advised 
ihat there was no objedijion to Beckett receiving an advance 
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on acoonnt immediately, he did, on the 4th of April, give 
Beckett by way of advance a cheque for £800, and under- 
took to make payment on behalf of the city of the balance 
going to him under the head of compeuBation in a month 
from the 14th of April, upon title being made to the corpora- 
tion of said land ; that he was aware the corporation had 
determined to resist payment of the other sum awarded to 
Bees under the head of damages, having been advised thai 
the arbitrators had no power to award any such damages ; 
that he handed the respective orders of the Chief Justices 
to Mr. Gamble, the city solicitor, about the I2lth of May, on 
his making enquiries about the matter, which was the first 
intimation he gave to any one on behalf of the city concern* 
ing such orders ; that the only payment made by him on 
account of the said award or undertaking was the said £800 
paid to Beckett ; that the judgment debtor owed the city for 
taxes about £800, and the half of the arbitrator's fees was 
about jE70. He further stated that he believed the cor- 
poration were not indebted to Bees except on the award, 

Mr. Gamble, the city solicitor, stated that he was informed 
on the 12th of May, 1868, by the deputy sheriff, that an 
execution against the goods and chattels of the corporation 
had been placed in the sheriff's hands, and that was the first 
intimation he had of any proceedings against the garnishees 
in this matter. That on enquiring about the matter from 
the city chamberlain, he sent him the three papers already 
referred to : namely, the two orders and the claim of Mr. 
Hurd. He further stated that he verily believed the corpora- 
tion had good grounds to show against the making the sum- 
mons to pay over of the 9th of January last absolute. That 
as far as he could learn, the only jclaim Bees could legally 
have against the corporation arose out of the said award in 
his favor. That the lot on which the damages were claimed 
was mortgaged by Bees to Beckett for a sum far exceeding 
the amount of the award, and the corporation were advised 
that Beckett was entitled to receive such compensation, lesa 
the amount due the corporation for taxes, and one-half the 
expenses of the award. That in addition to the compensation 
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for the land taken, the arbitrators had awarded damages, 
ifhich the corporation were advised the arbitrators had no 
power to award, and they refused to recognise or pay until 
that part of the award was declared to be good by a court of 
law, and that steps were being taken to test the validity 
thereof this term. He then mentioned the payment of 
£800 to Beckett, and the undertaking to pay the balance, 
as mentioned by the chamberlain in his a£5davit, upon the 
title to that part of the esplanade being perfected in them. 
He stated that such title had not been perfected. He then 
referred to the assignment of the claim to Mr. Hurd. 

^Joseph Beckett stated, that the property was mortgaged 
to him for the principal money of £4,500, and that he re- 
<5eivedthe £300 as above mentioned, and claimed the balance 
which might be due from the corporation for the land taken. 
During this term, Adam Crooks shewed cause, and took 
the objection that the rule of *the garnishees did not state 
with sufficient minuteness and certainty the grounds on 
which the application to set aside the judgment was made, 
except the objection that the garnishees were not properly 
described by their corporate name. The learned judge told 
Mr. Crooks that if he was not prepared to go into the matter 
from any defect in the rule, he would enlarge it until next 
term, and direct the service of an amended rule ; but he pre- 
ferred going into the matter at once, and filed a long affidavit 
by Mr. Owynne, stating that on the 9th of January, 1858, he 
served a copy of the first order on the clerk of the corpora- 
tion, Mr. Daly, and explained the object of the service, and 
on the same day served another copy on the city cham- 
berlain, Mr. McGord, and explained to him that his object 
was to obtain payment of the debt due by Bees to him ; 
that the chamberlain, after reading the order and summons, 
enquired the amount of the debt, and was told that with 
interest it amounted to £880 or thereabouts, of which he 
then made a memorandum in writing; that the chamberlain 
did not then inform him that Mr. Beckett or any other per- 
son had claimed the amount awarded to Bees, but he did 
inform him that persons were taking proceedings similar to 
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Ms in respect to the sum awarded, by which he understood 
they were proceeding to attach the amount of the award. 

He further stated, that on the 15th of April he served a 
copy of the order of the 14th of January on Mr. Daly, at 
the same time informing him that he had endeavoured to 
serve the city chamberlain with a copy, but he was out of 
his ofiBice: that Daly then informed him he was the proper 
person to serve it on : that he then told Mr. Daly that he 
had heard that the corporation had paid Beckett £300, and 
that he wished to prevent further payments, unless sufficient 
was retained to pay his debt. That on the 6th of May, on 
enquiring from the chamberlain when the corporation in- 
tended to pay the amount of the award, he then for the first 
time stated to him that the corporation intended to dispute 
the award as to the finding, exceeding £800, for damages, 
and that the remaining amount, after deducting taxes, (be, 
was to be paid to Mr. Beckett; that he then explained to 
the chamberlain why, as to his judgment debt, he had a 
priority over Beckett for the amount of his judgment, and 
that payment to the garnishing creditor under the statute 
was a discharge to the corporation : that the chamberlain 
then informed him that the city solicitor, Mr. Gamble, had 
given it as his opinion that he, the judgment creditor, had 
not obtained a preference over Mr. Beckett, and had advised 
the corporation that payment should be made to the said 
Beckett : that he even told the chamberlain he would put 
an execution against the corporation in the sheriff's hands, 
which was done on the 8th of May, who, on the 10th, as he 
believed, made a levy under it. He further stated that until 
the 25th of May, when he received a copy of the rule nisi, 
he never received any information or notice from the cor- 
poration, their servants, solicitors, or agents, that they in- 
tended to apply to set aside his proceedings for irregularity 
or otherwise. 

The judgment creditor further stated in his affidavit that 
be apprehended that he would be in danger of losins; his 
debt, or the greater part of it, unless his proceedings were 
sustained, and that he believed the security which Mr. 
Beckett and the other mortgagees of Bees had was amply 
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sufficient to pay them all, independent of the claim against the 
City of Toronto. He then proceeded to give a long state- 
ment of how the debt of Bees to Beckett was contracted, 
and the history of several Ghanceiy suits terminated or in 
progress, contending that the mortgage to Beckett had been 
wholly or in part paid, and that certain other mortgages were 
for too large amounts ; and other matters which the learned 
judge thought might become material if an issue were award- 
ed to try if the garnishees were indebted to Bees or not ; 
but which it is not necessary to refer to in the view taken of 
the case. He also urged that the mortgage under which 
Beckett claimed was executed long after the passing of the 
Toronto Esplanade Act of 1868, and further stated that he 
had delayed proceedings in a Chancery suit he had insti- 
tuted for the purpose of obtaining security for or payment 
of this debt. 

Crooks further contended that these facts shewed that 
the garnishees were not entitled to relief; that by their 
own laches they had allowed the execution creditor to obtain 
an execution against them, and that his position would be 
prejudiced if the matter were now thrown open. He further 
contended that that part of the award which imposed the 
condition of making a good title to the corporation was void, 
and that the award itself should be considered as an absolute 
finding of certain moneys due to Bees, which the garnishees 
were bound to pay over, and that such payment would dis- 
charge them. That at all events the smaller sum was one 
which Bees was clearly entitled to, and that to the amount 
of that sum the execution ought to be allowed to stand: 
that the attaching order ought not to be set aside, and the 
other proceedings only on payment of costs. He also 
urged, as to the misnomer of the corporation, that several 
Acts of Parliament described them as the City of Toronto, 
and that it was only an irregularity which had beeij waived* 
He referred to Sjrmpson v. Prothero (8 Jur. N. S. 711), 
Hough V. Edwards (2 Jur. N. 8. 814), and Hirsch v. 
Coates (18 C. B. 767). 

Cameron^ Q. C, contra, contended that the misnomer was 
fatal, and referred to Lock on Foreign Attachment, page 10* 
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That the award was not a debt under the statute. That 
as to both sums, it was conditioned on a good title to the 
land being perfected in the corporation, and therefore could 
not be considered a debt, but only a claim that might ripen 
into a debt on the title being perfected, and so was not 
attachable. That the submission being by statute capable of 
being made a rule of court, the reference was virtually by 
the court, and that it had been decided that money awarded 
upon a reference from the superior courts was not available 
under a foreign attachment issued out of the local court in 
the city of London. — Grant v. Hawding (4 T. R. 818 n), 
Caila V. Elgood (2 D. & R. 198). — That at the time the order 
to pay over was made there was no money payable under 
the award, as the title to the land had not been perfected in 
the garnishees, and by the terms of the award the money 
was not payable until that time. That Mr. Beckett, the 
mortgagee, in whom the fee of the land was, had undoubtedly 
the right to claim for the value of the land taken, if not for 
the whole damages, and that the portion of the claim 
assigned to Mr. Hurd could not be attached for Mr. Bees 
debt. He referred for this to 18 C. B. 757. 

BioHABDS, J. — As to setting aside the proceedings be- 
cause the garnishees are not described by their proper cor- 
porate name, it appears to me, after the laches they are 
guilty of, it could only be done on payment of costs. If 
the misnomer is only an irregularity, then it is waived by 
the laches of the garnishees ; if a nullity, then, if they wish 
ihe proceedings set aside, they ought to pay the costs, having 
themselves induced by their laches the judgment creditor to 
incur costs which he would not have been put to if they had 
taken their objection in the proper time. In this view of 
the case, and in relation to the conclusion at which I have 
arrived, it is notnecessary for me to decide expressly whether 
the misuomer of a corporation differs from that of any other 
party to a suit, so that it may not be amended or waived. 
I think the tendency of modem decisions on this point is ' 
against the objection. The fact that misnomer is held to be 
a fatal objection in the local court in the city of London, on 
37 VOL. II. 
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proceedings there taken against the garnishee, by no means 
satisfies me that the courts of common law, in carrying out 
the garnishee clauses of the Common Law Procedure Act, 
would not view the misnomer in these proceedings as they 
would in any other under the act, and consider it waived or 
amendable whenever it might be brought up. 

If there had bjeen no arbitration or award, I do not sup- 
pose it could be contended that a claim which Bees might 
have against the corporation for unliquidated damages for 
taking the land could be attached under the garnishee 
clauses of the Common Law Procedure Act as a ''debt owing 
or accruing/' Jones v. Thompson, decided on the 17th of 
April last, in the Court of Queen's Bench in England (81 
L. T. Bep. 80), is an authority that, in an action for unliqui- 
dated damages, the verdict cannot be attached under these 
clauses before judgment has been signed : that to enable 
the same to be attached, it must be a perfect debt at the time 
the appUcation is made to attach it. It appears to me this 
rule will apply equally to awards on claims for unliquidated 
damages, and if so the garnishees ought not to be placed 
in a position to be called on to pay twice. Then, if the 
assignment to Mr. Hurd be bonajide, the case referred to 
in 18 C. B. seems conclusive that that part of the claim 
cannot be garnished. 

As to the cases referred to in Bowling and Byland, and 4 
Term Beports,th6y seem to me to proceed on the ground that 
the proceedings of an inferior court would not be allowed to 
interfere with the right of parties who had commenced a 
suit in the superior court. That reason does not aply here. 

On the whole, I think the proceedings subsequent to the 
services of the attaching order must be set aside, costs to be 
paid by the garnishees. This seems to me to be the proper 
course, and the one which the case of Hirsch et al. v. Coates 
points out. The judgment creditor, if so advised, to be at 
liberty to obtain a judgment summons calling on the garni- 
shees to shew cause why they should not pay over to him the 
amount of his claim, and such summons to be served on Mr. 
Bees, Mr. Beckett, and Mr. Hurd, and calling on them to 
shew cause against the same if they consider their interests 
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affeeted thereby. The garnishees are to undertake not to 
object to their misnomer in the attaching order, and the 
summons to be issued should contain the proper corporate 
name of the garnishees. 

On the return of this summons, when all parties are 
before the court or a judge, Mr. Gwynne may arge the 
objections he now takes to the claim of Mr. Beckett and 
others, and may argue that the condition of procuring a 
good title for the corporation before the money awarded 
shall be payable is void. 

Bule accordingly. 



In the Matter op the Arbitration between Peter 
Campbell and Peter Brown. 

Award — Omission to dispose of suit pending — Form of affidavits. 

0. had brought an action against B. on a contract, by which he agreed to 
bnild for B. a dam — B. to find certain materials, <&c. Afterwards they 
entered into an agreement, reciting that ditferences had arisen and were 
pending between them in reference to this contract, and submitting the 
same to arbitration. The arbitrators awarded that 0. should pay B. 
£211 158., and should forthwith pay into the hands of E. £7 Is. 8d., 
being one- third of the expenses of the arbitration, and that B. should 
pay E. two-thirds. 

Held, that the submission authorised the arbitrators to consider claims by 
B. against C, arising out of the agreement : that the omission to dispose 
of the suit was no objection, as it was not mentioned in the reference, 
nor shewn to have been brought before the arbitrators ; and that the 
a?rard was good, except as to the direction to pay money to B., a stran- 
ger to the reference, which could not be upheld. 

As a general rule, each deponent should state in his own affidavit the facts 
to which he sweara, not by reference to the statements in other affidavits 
filed. 

[Peactice Ooubt, M. T., 1S57.] 

S. Richards obtained a rule calling on Peter Brown to 
sbew cause why the award made between the parties by 
William Lang, Joseph Gilbert, and Kobert Eeid, should 
not be set aside, on the following grounds : — 

1. That the arbitrators refused time to €ampbell to 
procure further material evidence he had to offer on the 
matters^ referred, and that all the evidence on the part of 
Campbell was not received by the arbitrators. 

2. That the award directs the payment of money to John 
Si^ftwood, who is no party to the submission. 
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8. That the award does not appear to be made concern- 
ing the matters referred to the arbitrators. 

4. That the award is not final, inasmuch as it does not 
dispose of the action pending between the parties to the 
reference, or of the costs thereof, or of the issues therein ; 
and that it leaves it uncertain whether Campbell's right of 
action against Brown is at an end or not : that it does not 
shew in any way in respect of what the moneys mentioned in 
the award are to be paid ; nor does it award mutual releases. 

5. That it is excessive and unjust. 

6. That the award decides upon matters not referred to 
the arbitrators, no claim or action having been brought 
against Campbell, there having been only an action and 
claim of Campbell against Biown, that was referred to the 
arbitrators, and they have awarded over £200 against 
Campbell, and there being nothing referred in respect of 
which the said sum could be awarded against the said Camp- 
bell. 

There was also leave reserved to file further affidavits and 
papers on or before the first Saturday of the term. 

The affidavit on which the rule issued was made by Camp- 
bell, who stated that he commenced an action on the 15th 
of April, 1857, against Brown, on an agreement made be- 
tween them respecting the construction of a dam, and he 
appended a copy of the agreement, as also of the declara- 
tion in the action : that his principal ground of action was 
that Brown did not fulfil his part of the agreement, whereby 
he was unable to go on and complete the dam, and suffered 
damage thereby. He also appended a copy of the agree- 
ment of submission and of the award. 

He further stated that he appeared before the arbitrators, 
and alter a good deal of evidence was offered and heard he 
applied to them for an adjournment, on the 6th of Novem- 
ber, before the arbitrators had arrived at a decision, in 
order to enable him to produce further and other material 
evidence in his behalf, but they refused, and soon after 
made their award : that he had four witnesses not sworn on 
the arbitration, whose evidence was material and neceslaiy 
for him on the arbitration, and whose evidence he could not 
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then adduce. He further added that the amount awarded 
was ezcessiye : that in his opinion Brown was not entitled 
to any damages whatever: that he had not a fair opportu- 
nity of sustaining his case on the arbitration : that the mill, 
when completed and in working order, would not rent for 
£100 a year, and that $50 would have completed the dam, 
had Peter Brown supplied the materials as he agreed. 

The agreement between the parties was made on the 5th 
of June, 1856, by which Campbell agreed to build for 
Brown, in a good, substantial^ and workman-like manner, a 
timber dam, eight feel high, across Brown's Greek, at a 
place pointed out by Brown, and to warrant the same for 
one year from the time of its completion; and he further 
agreed to remove half of the dam then standing at the place, 
and fully to complete the whole work on or before the 1st 
of September then next (1856). Brown agreed to provide 
all the standing timber necessary for building the dam, and 
also all the sawn timber and spikes, and to deliver the same 
at the place required, and also to draw all timber to the 
place, and to remove half of the dam then standing. Brown 
further agreed to pay Campbell £225, as follows : £50 at 
the commencement of the work, £50 on the fulfilment of 
the agreement, £50 in six months thereafter, and the bal- 
ance of £75 in nine months thereafter, with interest on the 
amount due, payable at the time of each payment. 

The declaration, dated the 18th of May, 1857, set out 
the agreement, and the plaintiff averred his entering on the 
performance of the work in due time, and alleged for breach 
that he, Brown, did not perform any part of the agreement 
on his part to be performed, specifying each undertaking 
and negativing that he performed it. He also declared on 
the conmion counts, and laid his damages at £500. No 
further information was given as to this suit, whether the 
plaintiff signed judgment, or whether defendant pleaded, or 
how it was settled, if settled at all. On the 9th of October, 
1857, however, Campbell and Brown entered into an agree- 
ment under seal, reciting that disputes and differences had 
arisen, and were then depending between the parties, in 
reference to a contract entered into by Campbell to build 
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and erect a niill-dam for Brown, and also in reference ia 
the payment to be made for building the said mill-dflxa, 
together with all other matters in relation thereto; and in 
order to put an end thereto, and to obtain an amicable 
adjustment thereof, the parties agreed to refer the same to 
the award of Joseph Gilbert and William Lang, and in the 
event of their not agreeing within a month they were to 
name a third arbitrator, and the award of any two of them 
made before the 23rd of November, 1857, was to be final. 
The* submission contained mutual covenants to perform the 
' award: a provision that the submission might be made a 
rule of court: that the costs of the award were to be in the 
discretion of the arbitrators; and they respectively bound 
themselves to the performance of the award in the penal 
sum of £800. 

The award, dated the 6th of November, 1867, was signed 
by all the arbitrators. After reciting the submission, and 
that they had been first duly sworn according to law, and 
heard the evidence, &c., they awarded that Campbell 
should pay to Brown £211 15s., by instalments, with inter* 
est. They further awarded that Campbell should forthwith 
pay into the hands of John Eastwood, Esquire, the sum of 
£1 Is. 8d., being one-third of the expenses of the arbitra- 
tion, and that Peter Brown should forthwith pay to East- 
wood £14 2s. 6d., being two-thirds of the costs of the arbi- 
tration. 

The rule having been enlarged to Easter Term, Freelani 
shewed cause. He contended that the submission did not 
refer to the cause in court, and said nothing about it, and 
that the papers did not shew that any cause was then pend* 
ing; at all events it was not shewn that the attention of the 
arbitrators was called to a suit pending, as a matter in con- 
troversy arising out of the agreement. He contended that 
Campbell's affidavit should be rejected, as it was not entitled 
in the matter of the arbitration or award between the par* 
ties, but simply in the court: that as to that portion of the 
award which related to the payment of the money to East- 
wood, it might be rejected as surplusage. He referred to 
Bussell on Awards, 128, 822, 426; In re Marsh, 16 L. J. 
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880; Haywood t. Marsh, 11 Jur. 657; Ingram v. Milnes, 
8 East 444. As to the third ground, that it was for the 
party who sotigbt to set aside the award to shew that the 
matters awarded on were not of the premises — Crosbie v. 
Holmes, 8 D. & L. 666; Davies v. Pratt, 17 C. B. 188. 

He also filed the affidavit of Brown, who stated that Gil- 
bert and Lang, the two arbitrators appointed by the parties, 
sat for two days : that on the first day of the arbitration 
witnesses on behalf of both parties were examined: that 
one of the arbitrators, Gilbert, he believed, at the close of 
that day's proceedings, and after all the witnesses had been 
examined, asked Campbell if he had any more evidence to 
offer before the arbitrators, and he replied he had no more 
evidence to produce : that the arbitrators then proceeded to 
consider their award, and not being able to agree, they ap- 
pointed Robert Beid as third arbitrator, and the next day, 
the 6th of Noveniber, the whole of the arbitrators proceeded 
to consider their award : that Bobert Beid was present and 
heard all the evidence that was given by both parties in the 
matter : that on the 6th of November, whilst the arbitrators 
were considering their award, and after both parties had 
closed their evidence, Campbell asked the arbitrators to 
allow him to adduce further evidence, and to call other wit- 
nesses, and to prove matters that he alleged were material 
on his behalf : that he then stated to the arbitrators the facts 
he expected to prove by the witnesses, when the arbitrators 
told him that in making up their award they would consider 
the facts which he alleged would be sworn to by the wit- 
nesses as regularly proved upon oath by the said witnesses, 
to which Brown did not object. He further stated that he 
believed Campbell had paid Eastwood his proportion of the 
expenses of the award, in pursuance of it. He stated finally 
that the amount awarded to him by the arbitrators was just 
and reasonable, and was smaller by a large amount than 
what he conceived himself justly entitled to. 

Mr. Lang and Mr. Beid severally swore that they had 
read over. Mr Brown's affidavit, and that the several state- 
ments therem contained were true of their own knowledge. 
3. Richards, in support of the rule, contended that the 
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affidavit on which this rule was issued was properly entitled : 
that there was no cause in court, and the affidavit on which 
to move against an award might either be entitled in the 
matter of the arbitration, or simply in the court : that the 
award was not of and concerning the action which was com- 
menced on the contract : that the declaration shewed that 
it, the action, was of and concerning a dispute which arose 
out of the contract, and consequently by the agreement it 
was referred : that the award being silent as to the suit, 
left the parties in doubt as to what was to be done in rela- 
tion to it. If it should be proceeded with, could the 
defendant shew that by this award it had been disposed of 
or settled in any way? that in relation to that portion of 
the award which directed money to be paid to a stranger, it 
was clearly bad? He referred to Bull v. Bull, 6 U. C. B. 
357 ; Whately v. Morland, 2 Dowl. 249 ; Eussell on Awards, 
426; King v. Bowen, 8 M. & W. 625. 

BicHAEDS, J. — I am not prepared to set aside this award 
on the grounds suggested. If the counsel for Mr. Campbell 
wishes it referred back to the arbitrators, with a view to 
their being called upon to find specifically in relation to the 
suit that was pending, I should have no objection to do so, 
but at the same time they would be at liberty to correct the 
award so far as it directs the payment of money to John 
Eastwood. 

The general rule is that all things will be presumed in 
favour of the award. The submission is broad enough to 
enable the arbitrators to take into consideration claims of 
Brown against Campbell, arising from the non-fulfilment of 
the agreement. Money may have been paid under it, which 
it is but just should be paid back, and damages may have 
arisen also. In the absence of anything to the contrary, 
I must presume in favour of the award. 

As to the objection that the suit brought by Campbell 
against Brown has not been disposed of, and therefore the 
award is void on that account, it does not appear that the 
suit was in any way referred to before the arbitrators, or 
that they were called upon under the reference to consider 
it; and as the reference itself says nothing of the suit, I do 
not well see how the arbitrators were to know there was 



ABBITRATION BETWEEN CAMPBELL AND BBOWN. 297 

saoh a matter in difference between the parties. It may 
have been settled before the reference, and if not brought 
before them as a matter in difference, it does not appear to 
me I can set the award aside on the ground that it was a 
matter in difference on which they have not decided. 

The counsel for Mr. Brown admitted on the argument 
that that portion of the award which relates to the payment 
of money to John Eastwood is Toid. If it could be shewn 
that this was a payment for the benefit of the party in 
whose favour the award was made, the modem cases seem 
to go the length of deciding that it may be supported, upon 
the ground that the person to whom the payment was to be 
' made may be considered his agent, or that it was paid for 
his benefit (Wood y. Adcock, 7 Ex. 468). At present I 
mcline to the opinion that, under the authorities and facts 
shewn, that portion of the award which directs the pay- 
ment of money to John Eastwood must be set aside. 

The other grounds on which it is sought to impeach the 
award seem to me to be met and answered by the affidavits 
of Mr. Brown. The other affidavits filed by him, where the 
deponents swear they have read his affidavit, and that the 
&cts stated therein are true of their own knowledge, seem 
to me to be drawn up in such an inconsiderate manner, that 
httle or no attention should be paid to them. In the prin- 
cipal affidavit, not only are matters of fact stated, which of 
course may be verified, but also matters of opinion, but the 
whole affidavit seems to be confirmed by the subsequent ones. 
As a general rule, each deponent ought to state the £act& 
within his own knowledge by his own affidavit, and not in a 
general manner swear that the facts stated in the affidavit 
> of another person are correct and true, because some of 
those facts may be peculiarly within the knowledge of the 
party making the first affidavit, whilst others may of course 
be within the knowledge of both deponents. 

On the whole, I think the award should only be set aside 
so far as it relates to the payment of money to Eastwood. 
Bule discharged, on striking out 
that portion of the award which 
relates to thepayment of money 
to Eastwood, without costs. 
88 • VOL. n,_.d by Google 
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Rbgina v. The Shewff op Pjbrth. 

Atr6$t^^8eap4^Pro€4edifig with tuiU^Waivei^^LiabiUtjf cfplaint{f. 

^The flherifl arrested defendant on an order to<4iold to bail, and returned the 
, writ cepi corpttt. Defendant afterwards escaped, but the plaintift, not- 
withstanding, served the declaration on the sheriff, and a plea having 
been put in recovered a verdict. Held, that he could not, after this, role 
the sheriff to return the body, and attach him for default, 

[P&kCTICB COUBT, T. T., 18S6.] 

In the cftse of Tile y. Enoke, being an action for sedno- 
tion, the defendant had been held to bail by judge's order 
for £50, and remained in custody of the sheriff, who return- 
ed the writ cepi corpus. The defendant afterwards escaped, 
(but the plaintiff went on with the suit, and served the decla- 
ration on the sheriff. A plea was put in, and the case tried 
before Bv/ms, J., at Perth, when the plaintiff obtained a 
verdict for JB160. He afterwards ruled the sheriff to bring 
in the body, and on his default obtained an attachment, 
which Duggan^ for the sheriff, obtained a rule nm to set 
aside. 

McBride shewed cause. 

Burns, J.— The rule for setting aside the attachment 
4igainst the sheriff must be made absolute. The plaintiff in 
the suit wishes to render the sheriff responsible in conse- 
quence of the escape of the defendant from the gaol, but he 
has not adopted the correct course to do that. The sheriff 
had, before the escape of the defendant, returned the writ 
cepi corpus. The plaintiff, upon this return, proceeded with 
his action, treating the defendant as in custody, but instead 
of serving the defendant (for the service of declaration was 
after the escape), the declaration was handed to the sheriff 
for the defendant, and it was pleaded to, and the cause tried 
and judgment obtained. The object of the rule to bring in 
the body is for the purpose of compelling the sheriff to have 
the defendant in custody or to put in bail, so that the plain- 
tiff can declare and proceed with the suit to judgment. He 
may waive that, if he pleases, and proceed on with his suit 
if he can, without the defendant being in actual custody or 
putting in special bail. The latter point was determined by 
the Court of Queen's Bench in Dusolme v. Hamilton (16 U. 
€, B. 674), and I apprehend there is no distanction between 
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that mA th^ cas6 of ruling the sherifiF to bring in the bodyl 
For the purpose of proceeding with the action the plaintiff 
bftB considered the defeitdant in custody, and has proceeded 
aad obtained judgment. How can the plaintiff now after 
that say the sheriff is in default in not bringing in the body? 
The plaintiff has obtained precisely the same end as if the 
sheriff had the body of the defendant all the time in gaol, or 
if the defendant had put in special bail, or the sheriff had 
been allowed to put in bail upon a rule to bring in the body. 
The case of Borwick v. Walton (2 B. & Al. 623) bears 
sbrongly upon this point. The plaintiff's objection would 
Beem to be that a writ of capias ad satisfaciendum could 
not be sued out upon the judgment ; but I do not see what is 
to prevent the plaintiff taking that course, and then suing 
the sheriff for an escape, if the body be not forthcoming 
upon that writ. The sheriff can only be relieved, however> 
on payment of costs of moving for the attachment and 
subsequent proceedings. 



Miller v. Hogg et al. 

Reference — Right to proceed afterwards with the cause — Enlargement of time 

A eanse was referred at nisi prius, the awstrd to be made by the Ist of 
Jidy, with leave to the arbitrator to enlarge, but no verdict was taken. 
He enlarged the time until the 2nd of August, and after hearing the 
plaintiff's evidence granted an adjournment till the 4th to enable defen- 
dants to procure their witnesses. Neither party attended again, or took 
any steps to procure a further enlargement, and the plaintiff gave notice 
of trial for the autumn assizes. Defendants notified him that they would 
move against the proceedings, as the order of reference was yet in force, 
but the plaintiff went on and took a verdict, defendants not appearing. 
They then applied on the ground of irregularity, and also on affidavit 
of merits. 

Held, that defendants, if they desired the reference to continue, should 
have applied for an enlargement before the verdict: that by omitting to 
do so they had waived their right; and that the proceedings were there- 
fore not irregular; but under the circumstances the verdict was set 
aside, ^thout costs, upon the affidavit of merits. 

[PsAcnoB GouBT, M. T., 1858.] 

In April last this cause was taken down for trial at the 
assises for the united counties of Lanark and Benfrew, held 
at Perth. It was referred to arbitration by Mr. Justice 
Bums, and by consent of parties no verdict was taken, but 
the proviso was that the arbitrator should make or publish 
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ida award on or before the first of July then next^mth 
liberty to him to enlarge the time. On the 25th of June 
he enlarged the time for making the award until the 2nd day 
of August last. On the 27th of July the arbitrator entered 
upon the reference and heard the plaintiff's witnesses; he 
then adjourned the hearing until the 4th of August, to enable 
defendants to procure witnesses. On that day the plaintiff 
did not attend, and the reference was not further proceeded 
with, neither party taking steps to have the time further 
enlarged. On the 26th of September, the plaintiff gave 
notice of trial of the cause for the then next assizes, to be 
held at Perth, on the 5th of October. On the 2nd of Octo- 
ber the defendants notified the plaintiff that if he proceeded 
to try the cause at that assizes, the order submitting the 
same to arbitration being in full force and not revoked, 
they would move to set aside hisjproceedings. The plain- 
tiff nevertheless took the case down for trial, and recovered 
a verdict; defendants did not appear. 

In Michaelmas term last, PhiUpotts obtained a rule calling 
on the plaintiff to shew cause why the'verdict should not be 
set aside with costs for irregularity, on^he grounds that the 
plaintiff had no right to proceed to trial, in consequence of 
the case having been referred^o arbitration by an order of 
nUi prius, and that order beingjin full force. He also filed 
the affidavit of one of the defendants, stating that both de- 
fendants were willing and anxious, and always had been, to 
have the matters in difference|in the cause finally settled by 
the arbitrator, and were desirous the time in the reference 
should be enlarged. He concluded his affidavit by stating 
that the defendants had a good defence to the action on the 
merits, as they were advised and believed, and that they 
made no defence to the action at the last Perth assizes, 
believing the plaintiff's proceedings to be irregular. 

During the term Deacon shewed cause, and filed a long 
affidavit as to what occurred before the;arbitrator, and jus- 
tifiying the plaintiff for not continuing the reference before 
him on the belief that he was] not favourably disposed 
towards the plaintiff. He admitted that if a verdict had 
been taken subject to the opinion of an arbitrator, that 
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Terdictmtistbe got rid of before a second one oonld be taken, 
bnt argaed that this was a conditional rale, and the condi- 
tion not haying been complied with — namely, the making of 
the award within a proper time — ^he could take his case 
down to trial as if it had not been referred. He stated 
that no case could be found deciding that he could not send 
his case down to trial notwithstanding the abortiye attempt 
at a reference. He referred to Hall y. Bouse, 4 M. & W. 
24; Parbery y. Newnham, 7 M. & W. 878; Leslie y. 
Bichardson, 6 C. B. 878; Bussell on Awards, 147-148; 
Be Hall and Hinds, 2 M & G. 847. 

PhiUpottSf contra, urged that the order of nisi prius was 
absolute, directing the case to be referred, and that under 
the proyincial statute 7 Wm. lY., ch. 8, sec. 29, although 
the arbitrator had neglected or refused to enlarge the time^ 
the court or a judge could do so, and therefore there was 
yitality in the order, and if in force for one purpose it 
should be for another; that it would be inconsistent to say 
that the time for making the award might be enlarged 
by one judge, when another might be trying the case by a 
jury. He referred to Hall y. Bouse, 6 Dowl. 666; Scott y* 
Yan Sandau, 1 Q. B. 102; In re Woodcroft and Jones, 9 
Dowl. 688. ^ 

BicHABDs, J. — If a yerdict had been taken subject to the 
award of the arbitrator, it is conceded by the plaintiff that 
such yerdict ought to be set aside before the case could be 
taken down to trial again, in the eyent of the arbitrator 
failing to make his award within the time limited. — ^Eyans 
y. Dayies (8 Dowl. 786), Harrison y. Qreenwood (8 D. & L, 
868), may be referred to on this point. 

It seems to be now settled by the authorities in England, 
that the court or judge has power, under the statute referred 
to, to enlarge the time for making the award, when the arbi- 
trator has omitted to do so, after the period to which the 
arbitrator made his enlargement. — ^Leslie y. Bichardson (6 
C. B. 878), Parbery y. Newnham (7 M. & W. 878), and 
other cases seem to establish this, although for some time it 
was doubted if this power could be exercised after the time 
within which the arbitrator himself was confined to his 
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enlargement had passed. Parkes v. Smith (15 Q. B. 297 #» 
may be referred to as shewing the view of the Court of 
Queen's Bench on the point. The effect of this is that the 
order to refer still continues, although the time mentioned 
in it for making the award has passed; and on the time 
for making the award being enlarged by the court or a 
judge under the statute, the arbitrator may still proceed 
and decide the matter referred to him. 

There is much force in the argument that the order of 
reference being to refer the cause to the decision of the 
arbitrator, ought to be considered as disposing of the case 
until it is rescmded, inasmuch as either party may, in the 
event of the time limited for making the award passing by, 
have the same extended by a proper application to a judge; 
and I expected to have found authorities leading to that 
conclusion, but I have not met with any, and defendants' 
counsel admitted in argument that there were none. 

The only reference to the subject that I have met with, 
after turning over a great number of cases, is in Hall v. 
^use (4 M. & W. 26). In that case a verdict was taken 
at nm priu$9 and entered in the associate's book (btU not on 
the record)^ subject to a reference, the time limited for mak- 
ing the award having expired before the order of reference 
was delivered to the arbitrator, when defendant refused to 
proceed. On this the plaintiff took the case down again to 
trial, without making any application to the court. On a 
motion to set aside the second verdict as irregular, so long 
as the first one had not been set aside, Parke, Baron, in 
giving the judgment observes, *' At first * * I had some 
doubt whether there was any irregularity at all, there being 
no entry of the verdict, or (doubtless meaning on) the record. 
I think, however, that makes no substantial difference. The 
order of reference is an admission that there has been a 
verdict; then the case of Evans v. Davies is a clear authority 
that that verdict must be got rid of before the cause can be 
tried again." 

I infer from these observations that if there had been no 
verdict in the cause, but a mere reference by role, there 
would have been no irregularity in taking the case down 
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again for trial without leave of the court or rescinding th4 
order of reference. 

The defendants themselyes could have applied between 
the 4th of August and the time of the service of notice of 
the trial, on the 28rd of September, to enlarge the time, if 
they had desired the arbitrator to continue and finally dis-< 
pose of the case, but they seemed disinclined to take that 
coiirse ; at all events they did not do so, and even after be-* 
ing served with the notice of trial, instead of applying then 
to have the time enlarged^ they merely gave a notice that if 
the plaintiff proceeded to try his cause they would move to 
Bet aside the verdict. Looking at the case in this view, it 
may be urged with a great deal- of force that they have 
waived their right to have the case proceeded with before 
the arbitrator, and therefore they cannot now object to the 
course the plaintiff has taken ; that it may in fact be assum- 
ed that both parties were willing that the reference should 
drop, as neither took steps to have the time for making the 
award enlarged. 

I think, on the whole, this will be found to be the most 
treasonable view to take of the case, and it seems to har« 
monise most with what was thrown out by Baron Parke, in 
Hall V. Bouse. I am not therefore prepared to set aside this 
verdict on the ground of irregularity. The defendants, 
however, swear to merits, and the plaintiff himself seems to 
have gone on with his case before the arbitrator, and then, 
because certain time was given to defendants to procure their 
witnesses, under circumstances that did not meet with his 
approbation, he or his attorney viewed the conduct of the 
arbitrator as the result of partiality or incompetence, and 
in consequence deliberately allowed the time for making the 
award to expire with a view to withdraw from the reference, 
the defendants having applied after the expiration of the 
term to the arbitrator for a further enlargement. As 1 
have already remarked, the defendants did not apply to a 
judge, as they might have done, to enlarge the time, but the 
plaintiff in these proceedings usually hasthe rule of reference 
and other papers in his possession, and being the actor in; 
the suit, the defendants might have imagined he would take 

Digitized by VjOOQIC 



B04 PBACTIOE REP0BT8. 

the necessary steps to enlarge the time ; and, when the notice 
of trial was given, by the notice they gave they still in effect 
intimated their wish that the case should be considered as 
referred to the arbitrator. There can be no doubt the 
plaintiff himself deliberately withdrew from the reference, 
after, as we may well suppose, he had put the defendants to 
some expense in relation to it, which expenses must be lost 
to the defendants in any event, so that they have some 
ground to complain of the plaintiff's conduct in the matter. 
Looking at all the facts, I think it will only be right to 
set aside this verdict, and let the defendants into their de- 
fence on the merits. The terms on which this should be 
done present some difficulty to me. The rule is moved to 
set aside the verdict for irregularity with costs. The rule 
being made absolute on the ground of merits, and not 
irregularity, and as far as the irregularity is concerned the 
decision of the court being in favour of the plaintiff, the de« 
fendants under ordinary circumstances would be obliged to 
pay costs. The court, however, has a discretionary power as 
to the costs, and I think, after the best consideration I can 
give the subject, that that discretion should be exercised by 
making the rule absolute to set aside the verdict without 
costs. 



Wilson v. Storey. 

Where a defendant was arrested on a ca. re,, and in the oopj served the 
▼ear of the tette was omitted, thus : ** in ihe year one thoasand eight 

hundred and ," on application to set aside the arrest, the 

plaintiff was allowed to amend on payment of costs. 

[Chambbbb, December 22nd, 1856.] 

The defendant having been arrested on a writ of ca. re., 
moved to have the arrest set aside for irregularity, on the 
ground that a true copy of the writ was not served upon 
him. He filed an affidavit, to which was attached the 
alleged copy served. It varied from the original writ (which 
the plaintiff produced) in one particular. In the teste the 
year " fifty-six" was omitted in the copy, so that it appeared 
tested the 6th of December, in the year one thousand eight 
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hnndreid and . The plaintiff contended that, 

if material, it was not amendable under the 87th section of 
the Common Law Procedure Act, which enacts that '' If 
the plaintiff or his attorney shall omit to insert in or endorse 
on any writ or copy thereof any of the matters required by 
this act to be inserted therein or endorsed thereon, such 
writ or copy thereof shall not on that account be held void, 
but it may be set aside as irregular^ or amended, upon 
application to be made to the court out of which the same 
shall issue, or a judge, and such amendment may be made 
upon any application to set aside the writ, upon such terms 
as to the court or judge shall seem fit.'* 

The plaintiff also relied on the general powers of amend- 
ment contained in section 291. 

Haoarty, J. — Before the Common Law Procedure Act, 
there are many cases shewing that although the original 
writ may be amended the copy may not. In Moore v. 
Magan (16 M. & W. 95) Baron Piatt ordered the copy of 
writ to be amended, and the court reluctantiy set aside his 
order on the force of the previous decisions. In the last 
edition of Archbold's Practice, Vol. 1, page 729, are the 
words: "The court would not, before the Common Law 
Procedure Act of 1852, allow an amendment of the copy, or 
allow a fresh copy to be served ; but such amendment would 
now probably be allowed under the 222nd section of the act " 
(corresponding to our 291st section already mentioned). 

I find a case of Knight v. Pocock (17 C. B. 177, since 
Archbold), in which the Court of Common Pleas expressly 
decided that under the 20th section of the English Common 
Law Procedure Act, the same as our 87th section above, 
" the court may order an amendment as well of the copy 
as of the writ, upon an application to set the same aside ; 
* * the writ and copy should be amended and the service 
stand good." As to a material variance being amendable, 
see the language of Crowder, J. 

This was a non-bailable case. I cannot see why it should 
be contended that the words of the act do not apply to all 
writs and copies. In my opinion they do so apply, and are 
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wisely designed to prevent thoseirequent failures of jtisticei 
and those ntimerous discharges from arrest, which the rigid 
language of previous decisions forced on reluctant courts and 
judges. The salutary liberality of amendment discreetly 
exercised cannot prejudice any defendant* No reasonable 
protection or advantage is taken from him, and carelessness 
will be always checked by the penalty of costs of amend- 
ment. In Glutterbuck v. Wiseman (2 Or. & J. 218) a mis-* 
take of the year in the notice to appear was considered by 
the Court of Exchequer as not calculated to mislead a de« 
fendant. I find it noticed in some of the cases, as a reason 
against amending the copy, that it is not in the power of 
the court, but is in possession of defendant. When, as in 
this case, the copy is filed by the defendant to shew the 
error, I do not see the force of the reason assigned. 

I discharge the summons, and direct the copy of the writ 
to be amended by inserting the words •* fifty-six" in the 
teste, the costs of the application and amendment to be 
paid by the plaintiff to the defendant, (a) 



Street v. Dolsen. 

Dmoer—C. L. P. A,— Several Pleas, 

The Oommon Law Procedure Act applies to actions of dower. 

Defendant put in three pleas : — 1. jDenying the husband's seisin. 3. The 
marriage. 3. That before the action the demandant had assigned her 
right. Heldy that the first two pleas might be allowed together, but that 
the third must be struck out. 

[Ghambsbs.] 

Dower. — Three pleas were pleaded. 1. Ne unqaes seisie 
que dower. 2. Ne unques accouple, 8. That after the deman- 
dant's right accraed, and before the commencement of the 
suit, she conveyed and assigned her dower to a certain per« 
son miknown. The demandant obtained a summons on the 
16th of^eptember,t6 set aside the pleas as being irregularly 
pleaded without leave of a judge to plead double. 

This was opposed on the ground that the Common Law 
l^rocedure Act does not apply to dower actions. 

(a) Bee Bobson ▼. McGh)wan, post, page 323. 
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, BuBNs, J« — I think the aet does govern aotions of dower ad 
wellasother actionSyinall such cases as its different provisions 
ean be made to apply. With respect to obtaining speedy exe- 
eation after a trial, the 182nd section^ by using the terms 
demandant and tenajit, shows that this provision will apply 
to actions of dower. The 18th & 14th Vic*,ch.58, abolished 
the writ in the action of dower, and substituted a declaration 
and notice in place of the writ. The provisions of the Com'* 
mon Law Procedure A.ct, with respect to the record, the 
manner of regulating addresses to the jury at the trial, how 
witnesses may be discredited, and all other matters to judg-* 
ment in the action, must Purely apply to an action of dower 
as well as any other action. I see no sensible reason why 
the 180th section should not apply to dower cases, or why 
the tenant should have the privilege of pleading as many 
pleas as he likes when other defendants are compelled to ask 
permission to do so. Perhaps the demandant might, under 
the 185th section, have in this instance signed judgment^ 
and compelled the tenant to apply on an affidavit of merits* 
Bhe has, however, applied for leave to sign judgment, or to 
compel the. tenant to elect one out of the three pleas, or to 
rtrike out the third plea. If the tenant had asked to be 
allowed to plead the first two pleas together, that would 
have been granted, and therefore I shall make an order to 
strike out the third plea, and order the tenant to pay the 
costs of this application. 



Savage v. Eobertson. 

otU—Lete damages than 40«.— 16 Ftc, ch, 176, sec. 26, C. L, P. A., sec* 
tions 312, 318. 

An action for assolt and battery was brought before the passing of 16 Vic, 
eh. 175, sec. 36, and damages were assessed after at Is. After the pass- 
ing of the Common Law Prooedure Aot, seo. 312, the plaintiff applied fof 
an order to tax full costs. Held^ that the 16 Vic, oh. 175, being in force 
till the Common Law Procedure Act came into operation, the pUdntifF 
might have moved under it ; and the application was refused. 

[QuBEN*8 Bench, M. T., 1857.] 

This was An action for assault and battery, and false 
imprisonment, brought on the 23rd of September, 1852. 
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Judgment passed by nil dicit, and damages were assessed at « 
Is. (in 1855). 

The plaintiff moved on affidavits, stating that he applied 
on the 25th of Angust, 1857, to the master to tax costs on 
entering judgment, but the master refused to tax any costs, 
on the ground that only Is. damages were given by the 
jury, and that the 812th section of the Common Law Pro- 
cedure Act deprived the plaintiff of costs. 

The plaintiff now applied for an order to tax full costs. 
He contended that the 16 Vic, ch. 175, sec. 26, never did 
apply to this action brought before that act passed, and at 
any rate could not apply, because repealed by the Common 
Law Procedure Act, and that the Common Law Procedure 
Act, sec. 812, did not apply retrospectively. And on the 
further ground, that the damages were nominal only, because 
the defendants had agreed to pay, and did pay, £9 for the 
damages, since action brought, and agreed also to pay all 
costs, but had since refused, and the action was in conse- 
quence carried down in order to recover. 

A rule nisi having been granted, PhiUpotts shewed cause. 
Richards supported the rule, citing Beid v. Ashby, 18 C. B. 
897; Kay v. Goodwin, 6 Bing. 576; Charrington v. 
Mealthermgham, 2 M. & W. 228. 

Burns, J., delivered the judgment of the court. 

There can be no doubt the 26th section of the statute 16 
Vic, ch. 175, covers this case. The words are that it should 
apply to actions brought or to be brought. The action was 
then pending, but the verdict of the jury was not then taken ; 
but the act makes no distinction as to the time when the 
action may be commenced : if the jury give a verdict for 
less than 40s., after the act be in force, the plaintiff cannot, 
without a certificate of the kind mentioned, have costs. 

The 16 Vic, ch. 175, is again repealed by the Common 
Law Procedure Act, but the 812th section again re-enacts 
the 26th section of the other act in precisely the same words, 
and the plaintiff now asks to have his costs allowed, as they 
would have been had the 16 Vic, ch. 176, never been 
passed, because the verdict of the jury had been rendered 
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before the 21st of August, 1866, when the Common Law 
Procedure Act came into operation. 

It does not appear to us that it makes any difference now 
thatthel6Yic.,ch. 175, has been repealed. The812th section 
of the Common Law Procedure Act would, from the time of 
its taking effect, equally have deprived the plaintiff of costs 
without the certificate. The latter act certainly applies to 
actions which have been previously brought, and thej'ury 
have given only a Is. verdict, and the time of rendering the 
verdict does not appear to vest the right to costs. The claim 
for costs is made when the party comes to ask for judgment, 
and I think the clerk of the Crown is right in looking to the 
two statutes, and to apply them to actions brought before 
they were passed as well as to actions brought after. The 
statute 16 Yic.,ch. 175, sec. 26, was to stand repealed upon 
the 812th section of the Common Law Procedure Act coming 
into operation, and as there was no instant of time between 
those two points of time, consequently thereezisted no period 
when the plaintiff could goto the clerk of the Crown and press 
his claim for costs withoat being met by one or the other 
of the acts ; and it would seem strange that any intention 
should be held to exist in the legislature to revive a claim 
by the repealing of 16 Vic, ch. 175, when we find tjiem again 
using precisely the same language to come into operation 
instantly. The action had been br(mght, and the jury have 
rendered less than 40s., and the 812th section says, the 
plaintiff shall not be entitled to recover in respect of such 
verdict any costs whatever. 

It is argued that the suit was compromised by the defen- 
dant paying substantial damages, and agreeing to pay the 
costs, and therefore the case was not within the provisions of 
either statute. So far as the master can tax costs, he cannot 
look to affidavits as to what the parties did, with a view to 
determine the effect of the acts of parliament. What was 
done by the parties anterior to the assessing of damages, 
would be ground for the judge who presided to certify for 
* costs, but we cannot go outside the statutes. 

Rule discharged. 
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BoSWEliL Y. PaifSRdT. 

Qamithment — Payment to judgment debtor — Examination of debtor — Second 
easamination — Ca, Sa, — Committal to elo$e cuttody. 

Defendant had borrowed £500 from the plaintiff on mortgage at a rate ex- 
ceeding legal interest, and the time for paymept 1^ been extended at a 
higher rate. Disputes arose as to this extension. The plaintiff sned de- 
fendant on the coyenant, and an award was made in his fayour for £644 
15s. lid., on which he entered judgment, and the defendant filed a bill in 
Chancery to redeem, and for an account, allowing all excess aboye legal 
interest to go in reduction of principal. The defendant had a denumd 
against a tlurd person for £500, which the plaintiff desired to garnish, 
and with that object had the defendant examined, but in the mean time 
the defendant obtained payment of that sum from his debtor. This 
money he offered to pay to the plaintiff upon the original mortgage, but 
refused to pay upon tiie judgment. A summons having been obtained on 
defendant to shew cause why he should not pay to the plaintiff the £500, 
or in default be committed to close custody, or why a ca. $a. should not 
issue against him, or why he should not be again examined as to his 
effects. 

Held^ that there was no ground for interference. 

[Chambebs, Januaiy, 1859.] 

The summons obtained in this case called upon the de- 
fendant to shew cause why he should not pay over to the 
plaintiff the sum of ;£500, or thereabouts, admitted by the 
defendant to be in his possession. 2. Or, in default of pay« 
.ment, why he should not be committed to close custody in 
the gaol for some time not exceeding twelve months, as the 
presiding judge might order. 8. Or why a writ of capias 
ad satisfaciendum should not be issued against him for non- 
payment of the £500 to the plaintiff. 4. Or Why he should 
not attend before the judge of the county court to be ex- 
amined touching his estate and effects, &c. 

The facts disclosed from the af&davits on both sides ap- 
peared to be these. In 1853 the defendant borrowed from 
the plaintiff £700 for three years, at the rate of ten per 
cent, per annnm interest. In 1856 a further agreement 
was made to extend the time for a year, and the defendant 
was to pay, and did pay, twelve per cent. In 1857 a further 
agreement was made to extend the time another year at the 
rate of twelve per cent., which amount the defendant paid 
in advance. With respect to this the dispute arose between 
the parties. The plaintiff contended the agreement was^ 
that in consideration of the extension of time the defendant 
was not only to pay the twelve per cent., but that the old 
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mortgage was to b$ excelled, and tb^ defendant was to 
ez^nte a new one. The defendant denied that that was the 
agreement : he contended the old mortgage was to remain, 
and the time of payment be merely extended. The plaintiff 
sned the defendant on the acaount in the mortgage, and 
the defendant by way of equitable defence, set up the 
giving of time. The case was referred to an arbitrator, who 
determined against the defendant, the arbitrator took 
into account the sum of £M so paid for the interest, and 
awarded in the plaintiff's favour £64:4 16b. lid. The award 
was inade on the 81st of August, 1858, and judgment en- 
tered thereon. In the meantime the defendant filed a bill 
in Chancery for an account of what was due on the mort- 
gage, and to be allowed to redeem, taking into account all 
the excess of interest over six per cent, to go iu reduction 
of the principal. That bill was still pending. The defen- 
dant, it appeared, was entitled to receive payment of a debt 
due to him from another person, amounting to about £500. 
With a view to an order of garnishment of this demand, the 
plaintiff obtained a summons on the defendant for an ex- 
amination of the defendant. In the meantime the defen- 
dant obtained payment of his demand, and then followed 
negotiations and correspondence between the parties. 
The defendant was willing to pay the £500 od occount 
of the mortgage, but the plaintiff was not willing 
to accept it upon that footing, but wished it paid on account 
of the judgment. The defendant thought if he paid it on 
that account it might prejudice his claim in the Court of 
Chancery for an account upon the footing on which he 
asked it. The order for defendant's examination was made, 
and thereupon he had been examined before the judge of 
the county court, and in that examination he admitted that 
he had received payment of the debt of £500. 

As the next step in the matter, the plaintiff applied for 
and obtained this summons. 

BunNS, J. — ^With respect to the first point, I know of no 
law which authorises a judge to make a summary order to 
take a sum of money from a man's pocket, and hand it to 
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another, because the person havingthe money happens to bo 
indebted to the other person. If the debt had not been paid 
by the debtor to the defendant, a judge would have ordered 
him to pay it over to the plaintiff, but when the person who 
by law is entitled to receive it does receive it, I know of no 
law which applied a summary application to take it away 
from him. ^ * 

As to the i^econd point, that is based upon the 18th section 
of 22 Vic, ch. 96. The commitment of a person by the 
order of a judge, for any time not exceeding twelve months, 
is only authorised, as appears from the section, when it shall 
appear from the defendant's examination that the debtor has 
concealed or made away with his property in order to defeat 
or defraud his creditors. I cannot imagine how it could be 
supposed that the defendant's receiving payment from one 
of his debtors is a concealment or making away virith the 
same to defeat or defraud the plaintiff. But, beyond that» 
the defendant offers to pay the amount if the plaintiff will 
take it upon the original security, but hitherto he has re- 
fused to do so, and .wishes it paid on the judgment, which 
is the collateral security. 

In the event of these points failing, the plaintiff wishes a 
judge's order for a writ of capias ad satisfaciendum to issue. 
The plaintiff does not shew that there is any reason to appre- 
hend the defendant will leave the country, and so £eu: as 
disclosed upon his examination I see no reason whatever to 
think or suppose the defendant has acted fraudulently towards 
the plaintiff, either by concealing his property or making away 
with it to defeat creditors. In fact the plaintiff suggests 
none beyond the fact of the defendant having £500 in his 
possession, which he declines to pay over because he con- 
tends relief will be given to him in the Court of Chancery. 
The plaintiff is amply secured by his mortgage and by the 
judgment registered, but he desires the use of the law and 
the assistance of a judge to force out the £500 from the 
defendant's pocket upon the judgment he has obtained. If 
I saw fraud in the defendant's conduct in any way, I should 
not only willingly assist the plaintiff, but if necessary to do 
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justice would punish the defendant as well, but I must say 
to do what the plaintiff asks for here would be to allow the 
law to be used for a tyrannical purpose. I see no reason 
why the plaintiff should not have accepted the £600 upon 
the mortgage. 

As to the last point, there does not seem any reason, upon 
the materials I have before me, to send the matter back 
again to the judge of the County Court for a further exam- 
ination of the defendant. If a proper ease were made for 
it, of course one examination, as I tiCke it, would be no bar 
against another being ordered. 

I think the summons must be discharged. 



Baenabd et al. y. McFhebson. 

Several defendanti— Nolle proeequi — Striking out defendant after verdict. 

Two dafenoUuits sued on the common ootmts joined in a plea of not indebted. 
After the record had been entered for trial, their attorney told the attor- ' 
ney for the plaintiff that the defendants were not jointly liable, but tiiat 
oae waa, and the plaintiflffl* attorney thereupon entered a nolle proeeqvi 
on the record as to one, bat omitted to file it. He then took a yercUet 
ftgainst the other, npon a written agreement, signed by the attorney after 
saoh entry, to admit his liability in a sum named. After the veidict this 
defendant was arrested, and he then moyed to set aside the proceedings. 

Held, that the plaixKtiit instead of entering a noUe proeequi, shonld have 
moTed to stnke oat the def^idant's name, but waduac the circomstances 
lliia was allowed to be done after the verdict, and the rule discharged 
withooi oesta. 

[Quxsx's BxjroH, E. T., 1858.] 

This was a case referred to the full court from the Prac- 
tice Court. 

Patterson obtained a rule on the plaintiffs to shew cause 
why the verdict against the defendant Searle should not be 
set aside, and a new trial had between the parties, or why 
a nonsuit should not be entered, or judgment arrested, on 
the ground that the noUe prosequi entered on the fdsipriui 
record as to the defendant McPherson was not filed or 
served ; and that by entering a noUe prosequi as to him 
Searle was also released ; and that it appeared on the record,, 
by the plaintiffs' admissions, that the action was at an end 
astoboth defendants ; and that the verdict was taken against 
defendant Searle only» without first obtaining an order from 
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the court or a judge to strike out the name of the other 
defendant. 

The plaintiffs sued on the common counts for goods bar- 
gained and sold, money lent, money paid, money had and 
received, and on account stated. 

On the 18th of January, 1858, the defendants, by their 
attorney, pleaded that they never were indebted as ajleged. 

On the 12th of March, 1858, the plaintiffs joined issue. 
On the 16th of April, 1858, after entry of venire facias on 
the record, the plaintiffs come and say that as to the plea of 
the defendant McPherson they would not further prosecute 
their suit against him, and the entry thereupon was, as 
usual, " therefore that the said William McPherson be ac- 
quitted of the premises in the said declaration mentioned, 
and go thereof without day," &c. 

At the assizes, at Toronto, before Richards, J., a verdict 
was taken for the plaintiffs for ;£400 damages. 

The defendants' attorney swore that the suit was carried 
on against both until after the record was entered for trial: 
that on the 15th of April, some days after the cause had 
been entered for trial, the plaintiffs' attorney entered a nolle 
prosequi thereon as to the defendant McPherson, without the 
consent of either of the defendants, or their attorney : that 
the n>oUe prosequi was not filed in the proper office, nor 
served on defendants' attorney : that he gave notice of the 
irregulaxity to the plaintiffs* attorney, who nevertheless took 
a verdict against Searle alone, without having obtained an 
order to strike out the name of the other defendant. 

After the verdict, namely, on the 23rd of April, 1858, 
the plaintiffs took out a ca, re. against the defendant Searle 
alone, upon an affidavit of one of the plaintiffs entitled in a 
cause of these plaintiffs against Stephen Searle, defendant, 
in which it was sworn that the plaintiffs had, on the 2l8t of 
April, recovered a verdict in the cause against Stephen 
Searle for £400. 

On this writ Searle was arrested on the 28th of April, 
and he now moved to set aside the writ, and the arrest, and 
all proceedings had thereon, with costs, on the ground that 
no such suit as that on which the affidavit for arrest was 
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entitled was then pending in the court ; and that the entry 
of noUe prosequi on the nUi priiis record in the cause, which 
was pending, of the plaintiffs against McPherson and Searle 
did not warrant the plaintifiis in proceeding against Searle 
alone, because there was no entry of noUe prosequi on any 
record of the court, and because such an entry, if made 
against one of two joint contractors, wotdd o^^erate as a 
discharge of the other. 

The plaintiffs' attorney answered the two applications by 
producing a written admission or consent, signed by the 
defendants' attorney, who had obtained the rule nisi, and 
dated the IGthJ of April, 1858, as follows : " I hereby , 
agree to admit on the trial of this cause, and do admit, that 
on the first day of January, ISBJ, there was due from the 
defendant to the plaintiffs the sum of ^£400, but I reserve 
the question as to when the same was or became payable 
for the jury on the trial of this cause : " and this admission 
was entitled in a cause of George Barnard and Benjamin 
Barnard, plaintiffs, y. Stephen Searle, defendant. 

It was on this admission, produced in court the next day, 
that the verdict was obtained. 

And the partner of the plaintiffs' attorney swore that 
during the assizes — ^that is to say, on the 15th of April — 
the defendant's attorney informed him that the defendants 
were not jointly liable in this action, but that the defendant 
Searle was alone liable : that he therefor caused the name 
of the other defendant to be dropped by entering a noUe 
prosequi on the record as to him, and inlormed the defend- 
ants' attorney of the fact ; and that on the 16th of April 
the defendants' attorney, being aware of this, drew up and 
signed and handed to him the paper already mentioned. 

EccUs, Q. C, for the plaintiffs. 

'Patterson and J. F. Ham, contra, cited Schletter v. 
Cohen, 7 M. & W. 889 ; Ball v. Stanley, 6 M. & W. 896 ; 
Brown v. Pahner, 8 U. C. R. 110 ; Boyle v. Webster, 17 
Q. B. 950. 

BoBiNsoN, 0. J., delivered the judgment of the court. 

There is no question that when a plaintiff has sued two or 
more persons as liable upon a joint contract, his faihire to 
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recover against one of them defeats his action against the 
others, for he must prove his action against all or he fails 
as to all. 

So it follows that where they join in their plea» as in this 
CBAQy which goes to the merits, or plead such a defence 
severally, the plaintiff cannot enter a noUe prosequi as to 
one without discharging the other, though where they sever 
in their pleading, and one relies upon some matter of per- 
sonal discharge which applies to him alone, such as bank- 
ruptcy or n€ unqnes executor^ the plaintiff may enter a wJle 
proseqm as to him, and still go on against the other. 

In this case the defendants joined in]a plea to the action, 
and the plaintiff could not therefore as of right enter a noUe 
prosequi against one and^ proceed against the other. I^ 
after receiving the written admission which he did from the 
defendants' attorney, the entering a noUe prosequi would 
have been a proper course to be taken, but the plaintiff had 
been irregular in his manner of doing it, we should probably 
have relieved him from the effect of such irregularity, as the 
court intimated they would have done in a like case in Bow- 
den V. Home (7 Bing. 716), but the entry of a noUe prosequi 
was not the proceeding to be adoptedunder the circumstances, 
thoughtheplaintiff might well have supposed that the defen- 
danty after the written memorandum which he gave him, 
would have given him no trouble on that account. 

It is not reasonable for the defendant Searle to object 
that fay entering a mile prosequi the plaintiff has deprived 
him of anyrighthe mighthave had against his oo-contraotor 
fof contribution, f osr he had informed the plaintiffs' attorney 
in writing that the debt was due by him solely, and not 
jointly with the other defendant, and there could therefore 
be no claim on his part against McPherson for contribution. 

BtiU the difficulty remains, that the ndUe pr^equi was the 
wrong method of proceeding in such an action, and more- 
over that it was entered irregularly. 

The proper course would have been for the plaintiff to 
have moved fear a judge's order to strike out the name of 
McFhwson under ttie 70th clause of the Common Law Pro- 
oednxe Act, which we suj^ose would have been allowed 
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ivithoat trouble, on produeing the admission ^rtiioh has been 
signed by the defendants' attorney. But the time for that 
application was before the trial. It has been suggested 
that all may be set right now under the powers given to the 
court by the 29l8t clause of the Common Law Procedure 
Act, and we think, in a case so plain as this, we should 
amend if possible so as to cure the objection. 

We can give no other construction to the defendant's 
written admission, than that he was willing to recognise 
the suit as pending against himself alone, though he meant 
to dispute upon the trial whether the debt which he admit- 
ted he owed to the plaintiffs was yet payable, and reserved 
to himself the right to do so. That being so, we think we 
ought to allow the name of the defendant McPherson to be 
struck out of the record, and out of the action generally, as 
it would have been under an order made on the 16th of 
April, when the defendant's attorney signed the written 
admission ; and we do this entirely on the ground of that 
admission. 

We also direct that the entry of nolle proseqm against 
that defendant be taken off the files of the court, and the 
entry of it in the record be struck out ; and we discharge 
both these rules nm, without costs. 

Rules discharged. 



Cabr v. Coulteb bt al. 

Jndffmeni agairut Indamr^Payment by iub$equent Indoner-^Auignmint^ 
An indorser of a promiasoiy note cannot pay the amount of a jadgment 

obtained thereon against a preTions indorser, and enforce it for his own 

benefit. 
It was contended in this case that the judgment was not enforced for the 

benefit of the indorser, bnt 6f a person to whom it had been assigned^ 

but held, that upon the affidaTito and facts stated below, this was not 

made out. 

[Ohambebs, Jannaiy, 1869.] 

BuBNS, J. — On the 14th of August, 1868, 1 made an order 

in Chambers in this cause to this effect, that all proceedings 

had under and subsequent to the issue of the writ of fi. 

fa. in this cause should be set aside, with costs to be paid 

by the plaintiff, so far as affected James Johnston^ one of 
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the defendants ; and that the money levied by the sheriff^ 
if any» out of the goods of the defendant Johnston, should 
be repaid to him. 

The gromid upon which that order was made was this : 
it appeared that Coulter and one Wells were the makers of 
the note upon which the suit was founded, and that the 
defendants Johnston and Meldrum were indorsers upon it, 
Johnston being so before Meldrum. The defendant Meldrum 
paid the amount of the judgm ent, and with a view of enabling 
himself to be repaid the amount from Johnston, he procured 
the attorneys of the plaintiff Garr to assign the judgment to 
his aunt, and then he gave instructions to the sheriff to make 
the amount from his co-defendant Johnston, the plaintiff 
directing the sheriff to obey the instructions of the defendant 
Meldrum in the matter. In a legal as well as in an equitable 
point of view, this could not be done. A defendant, though 
the suit be upon a promissory note, and upon which another 
defendant would be liable over to him by reason of being 
a previous indorser, cannot pay the amount of the judgment 
and have that judgment assigned for his benefit. — ^Dow- 
biggin V. Bourn (1 Young, 111 ; S. C. 2 Y. & C. 462). 

Besides this, however, it appeared from the affidavits that 
the note sued upon, which was for i£100, had been discounted 
by Messrs. Boulton and McCarthy, who were afterwards 
the plaintiff's attorneys : that £60 of the amount was given 
to the defendant Coulter, and the remainder to the defendant 
Meldrum. The defendant Johnston was only an accommo- 
dation indorser for the others. Coulter (who is now in the 
penitentiary) swears, that to enable Meldrum to retire the 
note, he, Coulter, procured a debtor of his to give him a note 
for fifty pounds, which was transferred to Meldrum, and he 
realised the amount. Thus it appeared, that in fact, at the 
time the judgment was to be enforced, the defendant Meldru m 
was the person who should have paid the amount, and when 
he did so it was unjust that he should seek to make Johnston 
pay it. Coulter's statement was abundantly borne out by 
the affidavits of other parties. At the time the order was 
made by me, it did not appear whether the sheriff had or 
not paid over the amount he had made upon the writ of ^. 
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/ky and therefore the order was made in those general 
terms. 

During Trinity Term the defendant Johnston applied to 
the Practice Court upon the same materials, and additional 
materials, and obtained a rule calling upon the plaintiff's 
attorney to shew cause why the residence of the plaintiff 
should not be disclosed, to enable the defendant Johnston to 
demand payment of the money made from the defendant 
Johnston, or why the plaintiff's attorney should not be 
ordered to procure a certificate of the discharge of the 
judgment registered to be executed, or satisfaction of the 
judgment to be entered on the roll. When this rule came on 
to be disposed of I sat in the Practice Court, and it then 
a{)peared that the sheriff had paid over the money levied on 
the^./a. to the defendant Meldrum, also an assignment of 
the judgment by the plaintiff to Ellen Meldrum, the aunt of 
the defendant Meldrum. It was stated also by affidavits of 
the defendant Meldrum, and EUen Meldrum, that the judg- • 
ment was assigned to her to secure money she advanced to 
pay off the judgment. It was not necessary to discuss 
the question respecting the assignment, nor whether any 
demand could be made in any way^ upon the plaintiff in the 
suit to refund the defendant Johnston the money, but the 
role was made absolute that the plaintiff's attorneys should 
disclose the residence of the plaintiff, to enable the defen- 
dant to demand his signature to a satisfaction piece of the 
judgment, (a) 

It seems that information has been given, and now 
the plaintiff has obtained a summons to shew cause why 
the order of the 14th of August should not be rescinded or 
amended. This application opens the whole matter, except 
the legal ground that one defendant could not procure an 
assignment of the judgment for his benefit after having 
paid the amount. The first application was resisted upon 
the ground in Mr. McCarthy's affidavit, which is stated by . 
him in these words: ^' I did not know, nor am I yet aware^ 
that there was or is anything wrong in assigning a judgment 

(a) See Oarr y. Oonlter et «!., ante, page 92S, 
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to a defendant, or for his benefit, fiimilarly situated as tbe 
defendant Meldrum was in this suit, he then being in my 
opinion entitled to recover from the joint makers or earlier 
indorsers of said note the amount of the said note; and 
therefore, believing thai, instead of oppressing the oiher 
defendants, it would relieve them from the expense and 
trouble of another suit, I had no hesitation in givingmy eon- 
sent to such assignment to Meldrum, the defendant, or to 
some person whoever he might select for his use and benefit; 
and I have the best reasons^ for believing that such a tran-* 
saction is an every day occurrence, and that the eanne 
pursued upon the occasion, in assigning said judgment, is 
one which the banks very frequently adopt." 

The ground now relied upon is that Ellen Meldrum is 
the owner of the judgment, and thai the same was enforced 
for her benefit. Let us examine that question, and see 
whether there be any truth in it. We find thai what the 
defendant Johnston states — ^namely, that he was told by the 
plaintiff's attorney that he might make himself easy, lor 
Meldrum was the person who was to pay the amount, not 
only not denied but confirmed. We find statements made 
by Meldrum to others to the same effect not denied. It is 
not denied that Meldrum himself received half of the money 
upon the discount of the note, and therefore that to such 
extent the debt was owing by him. It is not denied that 
he received the other half from Coulter, and therefore should 
have paid the whole amount, and Johnston should not 
have been called upon for any part of it. It is not disputed 
that the defendant Meldrum paid the amount of the judg« 
ment to the plaintiff's attorney, and it is not dii^uted 
either that he received from the sheriff the amount levied 
out of Johnston's goods. What is asserted is contained in 
EUen Meldrum's affidavit, which is as follows: ''That 
having learned from my nephew, Thomas Meldrum, thai 
as one of the defendants in this action his goods were liable 
to seijiure, judgment on the part of the plaintiff having been 
entered up on the verdict, and knowing that he had not 
funds of his own to meet the execution thereon in his pos- 
session, I permitted my nephew, the said Thomas Meldram, 
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then baTing taoneys belonging to fne in big bands for my 
0861 to agree witb MeBsrs. Boiilt(m & McCartby, tbe attor- 
neys acting for tbe plaintiff in the aetion, for the purcbase 
of tbe said judgment for me and on my bebalf, and to pay 
tbe Bum at money agreed upon to be piud for tbis judg- 
ment, and to take from tbem, tbe said Messrs. Boulton A 
MoCartby, for me an assignment of tbe judgment in tiiis . 
action to be obtained from tbe phiintiff. My said nepbew, 
Tbomas Meldram, a sbort time afterwards, told me tbai 
he bad spoken to bis attorney as to tbe purchase by me of 
Ibe said judgment, and ibat bis attorney bad approved of 
nty intention ; and thereupon I authorized my said nephew 
io pay to Messrs. Boulton & McCarthy the said judgment. 
Afterwards my said nephew told me that the full amount 
id tbe said judgment bad been paid to tbe said Messrs^ 
Boulton & McCarthy by him for me as directed, and that 
tbe said judgment was assigned to me. I most distinctly 
BAd positively swear that the said judgment was purchased 
and paid for by me, though the several payments were 
anranged and actually made for me by the bands of my said 
n^bew : that tbe assignment of the judgment in this action 
is to me ; and. that my, nephew, tbe said Thomas Meldrum, 
has and had no interest in the said assignment of the 
judgment in this action whatsoever, further than that I 
might have the same power over bis goods and chattels 
idiich tbe plaintiff then bad." This statement is reiter- 
ated by Tbomas Meldrum, and that he acted as an agent 
tcfr bis aunt. Tbe assignment of the judgment was made 
in 1857. It is evident enough from this statement that 
Ellen Meldrum did not purchase tbe judgment from tbe 
plaintiff for the purpose of enforcing it against her nephew, 
but it was to save him. She says that it was that she 
might have the same rights over his goods and chattels 
that the plaintiff bad; but we find, on the 21st of October, 
1867, when the Ji.jd. was placed in tbe bands of the sheriff, 
that tbe plaintiff's attorney gave tbe sheriff special instruc- 
tions not to levy upon the goods of the defendant Meldrum. 
Tbe assignment of tbe judgment was not for tbe purpose 
of putting the assi^ee in tbe plaintiff's place as respects 
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the goods of the defenilant Meldram, but it seems dear 
enough there never was any intention that the defendant 
Meldram should be forced by meq^ of the execution to 
pay the amount. Taking the account of the assignee to be 
true, it is just this : she allowed her means to be advanced 
by the defendant Meldrum to pay the debt, and then the 
judgment is used to reimburse her the amount, thus saving 
the person who it is not in any way disputed ought to havd 
paid the amount. 

I observe that young Mr. McCarthy, who seems to have 
had charge of the suit, in his afSidavit says, that after the 
cause was tried and immediate execution ordered, the 
defendant Meldrum, who was then the most responsible of 
the defendants, and of whom the sheriff would in all proba- 
bility have levied, had an execution been placed in* his 
hands, commenced paying up the debt and costs herein, 
and had paid in a portion thereof, though not the whole, 
before the jfi.Ja. against goods was handed to the sheriff: 
that he directed the sheriff not to levy of the defendant 
Meldrum, unless he gave directions to the contrary; and 
that, upon the defendant Meldrum paying up the balance 
of the debt and costs, exclusive of t^e sheri^'s fees, at his 
request the judgment was assigned to one Ellen Meldrum. 
Here is a deliberate admission that the defendant Mel- 
drum had paid a portion of the amount before any /i.fa. 
issued; and the writ when issued was directed to be all 
made from Johnston, and when the defendant Meldrum 
paid the remainder the judgment at his request was 
assigned to Ellen Meldrum. No one reading all the various 
statements can fail to arrive at the conclusion that the 
assignment of the judgment was to force Johnston to pay 
the amount, and that to the very person who had received 
the amount of the note upon which the action was brought. 
In my opinion a more gross case of oppression upon John- 
ston could hardly exist. I see no reason whatever to rescind 
or vary the order I made on the 14th of August. Whether 
the defendant Johnston can obtain any relief upon that 
order is not for me now to say. The plaintiff in this suit 
has but obtained satisfaction of his demand, and I appre- 
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hend he is not liable to any smnmary application. Whether 
any summary application can be made against the defen- 
dant Meldnun, or whether the defendant Johnston has any 
remedy against the parties causing his goods to be sold 
after the judgment was satisfied by a co-defendant, I give 
no opinion upon; but the present summons must be dis- 
charged, and with costs. 



BOBSON T. McGoWAN. 

Writ of SuMHums— Service of copy notfiUed up — Delay in moving. 

Where the copy of a specially indoned writ of Bummons served on defendant 
was in the inside simply a printed form, with the blanks not flUed np, 
bat was properly indorsed, and defendant did not move against it until 
after judgment signed and fi., fa, issaed. Held, that the proceeding was 
an«iz7egnlarity only, not a nullity, and that the application was too late. 

[CHiLMBSBB, 18th January, 1869.] 

A summons was obtained to set aside the writ of sum- 
mons in this cause, the copy and service .thereof, and all 
subsequent proceedings thereon, for irregularity, with costs, 
on the ground that the copy of the writ of summons served 
was blimk on the face of it, and that no sufficient copy was 
served on the defendant. The paper served on the defen- 
dant was, on the inside, simply a printed form of summons 
with the usual blanks, but the printed form contained the 
words, ''we command you, that within ten days after the 
service of this writ on you, inclusive of the day of such 
service, you do cause an appearance to be entered for yon 
in our court," — ^then came a blank. On the back it was 
endorsed ''In the G. P., James Bolston v. Henry McGowan. 
Writ of summons. Copy (special endorsement). Davis 
and Simpson for plaintiff.*' Then the notice that the writ 
was issued by Mr. Davis, of the town of Sarnia, attorney 
for the plaintiff, followed by the claim for the debt and 
costs. Then the special endorsement, stating the action to 
be brought to recover the balance due on the first instal- 
ment of a mortgage from defendant to plaintiff, giving the 
date of the mortgage, and particulars of payment, &c. 
Then the N. B at the bottom of the special endorsementi 
informed the defendant that if he did not appear according 
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to the exigency of the writ the plaintiff would be at libertf 
to sign final judgment fcnr the amount elaimed by ttie spediJ 
indorsement and interest, &o., and issue execution at the 
exi»ration of eight days from the last day of appearance* 

The defeotire copy of writ was served on defendant on 
the 4th of December, 18S8, and he had no fdrttier notice 
of proceedings against him until the 7th of January, 1869, 
when the sheriff seized his snoods under a fi.fa. issued in 
this cause. Theji.fa. s^eemed to have been issued on the 
80th of December. The writ itself was regular, and issued 
on the 24th of November, by the deputy clerk of the Crown 
and Fleas for the county of Lambton, and appended thereto 
was an affidavit of a bailiff of the sheriff of Halton of the 
service of a copy on defendant on the 4th of December. 

BioHABDS, J. — I think, if the application was to set iCbide 
the writ, or copy and service thereof, and all subsequent 
{MToceedings, there would be no objection to setting aside 
the copy and service. In Wills v. Dawson (8 DowL N. S., 
at page 466), Alderson, Baron, says, ''the writ is in the 
possession of the plaintiff, and the defendant can only 
know it from the copy served." I think he may properiy 
assume the writ to be like the copy served^ and if his appli- 
cation be to set aside the writ, and the copy and service, 
the latter part of the application may be granted, if it is 
shewn that the writ is regular. 

The difficulty in the defendant's way is to shew that the 
present application is made in time. The nda has been 
stated as follows: ''The defendant ought to come to the 
court within a reasonable time after the irregularity was 
brought to his knowledge, or he was placed in a sitnatioB 
in which he ought to possess that knowledge." — 1 DowL 
N. B. 808, in argument. In Newnham v« Hanny, LiUia- 
dale, J., states: " In applications on the ground of irregu- 
larities in the writ, it is now the recognized rule that the 
defendant must come to the court before the time for 
^)pearance is out, because the objection, whatever it may 
be, must have come to the knowledge of the defencUmt 
before the expiration of that period." 

Then the question is, was pioceeding in the cause after 
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the expiration of the time for appearance, when a copy of 
the writ was not served, a nullity or an irregularity; if a 
nullity, then of course the application is in time ; if an 
irregularity only, then the plaintiff should have applied 
^thin a reasonable, time. In Holmes v. Bussel (9 Dowl., 
at page 489} Coleridge, J., states: ^'It is difficult some- 
times to distinguish between an irregularity and a nullity, 
bat I think the safest rule to determine what is an irregu- 
larity and what is a nullity, is to see whether the party 
can waive the objection. If he can waive it, it amounts 
to an irregularity; if he cannot, it is a nullity." There 
are many cases deciding that a defendant may waive an 
iiregularity in the copy or service of a writ, and the case 
last referred to decides that if the plaintiff proceeds in the 
action without serving the defendant the proceedings are 
not nuU but only irregular. 

I think the defendant, from the notices indorsed on the 
paper served on him, had all reasonable notice that the 
plaintiff was proceeding against him for the recovery of 
the demand, and that he intended the paper served to be 
a eopy of the writ It is not a copy of the writ, nor would 
it be if half a dozen important words only were omitted; 
but I do not think such an omission would make it a nullity. 
It is in the form of the writ, and the irregularity consists 
in not filling it up« If the decided cases havegone so far 
as to hold that when a defendant has notice of the pro- 
eaedings, although not served with a writ at all, he must 
«ome in within a reasonable time to set them aside, I 
think I am quite justified in holding that a similar rule 
must apply to this case. I think the defendant is too late, 
and the summons must be discharged with costs, having 
been moved with costs. The defendant makes no affidavit 
<rf merits, and cannot claim to have the judgment set aside 
€B that ground, (a) 



(a) 8«e Wilsan t. Stony, ante, iMig« 804. 
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MoDoNELL Y. Eetohum, Fairbakks and Gahbbon. 

Plea of payment— Necessity for replication — Verdict taken after judgment of 

non-pros. 

To an action on a bill of exchange defendant pleaded denying the draving 
and indorsing, and alleging payment. On the '18th of March jndgment 
oflnon pros, was signed for want of replication, and on the 25th the plain- 
tiff 's attorney joined issue, and took the issue book with notice of tnalto 
seire, when he was informed of the jndgment signed. Some understand- 
ing was come to as to the waiver of this judgment, but nothing was pat 
in writing, and the affidavits were contradictory. The plaintiff went on 
and took a verdict, which defendant moved to set aside ; and a cross role 
was obtained to set aside the judgment of non pros. 

Held, that the judgment was regular, because the plea of payment required 
an answer ; but that in fairness it ought not to have been signed, and the 
defendant should have moved to set aside the notice of tnal, being the 
first irregularity. The plaintiff's verdict and defendants' judgment were 
therefore both set aside, without costs. . 

[QuxEN's Bench, E. T., 1858.] 

Action on a bill of exchange drawn by defendant Ketchom 
on the 29th of August, 1857, on defendant Fairbanks, pay- 
able to the order of the drawer, for £126, at three months, 
accepted by Fairbanks, and indorsed by Eetchum and 
defendant Cameron. 

Pleas, by Eetchum. — That he did not make the bill, 
and did not indorse it ; and that he paid it before action 
brought. 

. These pleas were pleaded on the 24th of February, 1858; 
and the record contained an entry, on the 24th of March 
following, that the plaintiff on that day joined issue on the 
said pleas. 

Judgment was entered by default against the defendants 
Fairbanks and Cameron ; and at the assizes for Toronto, 
before Richards, J., a verdict was found for the plaintiff 
and damages assessed at £120 2s., against Ketchum. 

In the following term Mclntyre, for defendant Eetchum, 
obtained a rule to shew cause why the verdict against him 
should not be set aside with costs, for irregularity, having 
been rendered after judgment of non proa, entered in his 
favour, which had never been set aside. 

And a cross rule was obtained by HaUina/n, for the plaintiff 
on defendant Eetchum, to shew cause why the judgment of 
non pros, signed by him should not be set aside, and the 
verdict for the. plaintiff be allowed to stand against Eetchum, 



Digitized by 



Google 



M'DONXLL y. KBTOHUM ET AL. 8S7 

on the ground that the judgment of non pros, was cdgned 
irregularly, because no joinder of issue was necessary, or on 
payment of disbursements of entering the judgment of non 
pros., or such other terms as the court should think fit; 
or why the said judgment of non pros., and all proceedings 
thereon by the said Ketchum, should not be set aside with 
costs, because such proceedings were taken contrary to 
good faith. 

On the 24th of February pleas for defendant Eetchum 
were filed and served, with notice to reply. 

On the 18th of March judgment of non pros, was signed 
for want of a replication. 

On the 25th of March the plaintiff's attorney took the 
issue book, with notice of trial, to the attorney for defend- 
ant Eetchum, when he was informed that judgment of non 
pros, had been signed. 

In aflidavits filed on the part of the plaintiff it was sworn 
that the attorney for Eetchum told the plaintiff's attorney 
(or his clerk) that he might leave the issue book and notice 
of trial, and if he paid 178. 8d. (being the disbursements 
incurred in signing the judgment of non pros.) at any time 
before the verdict was taken, it would do. 

In affidavits filed on the part of the defendant Eetchum 
this was contradicted, and it was sworn that what the plain- 
tiff's attorney said was, that if the 17s. 8d. was paid at any 
time before the time for giving notice of trial had expired 
the judgment of non pros, would be waived; and it was 
Bwom further that the plaintiff's attorney had eight days 
in which to move to set aside the judgment of nonpros. 
before the time of giving notice of trial would expire. 

The plaintiff's attorney complained that he was misled 
by what had been told him, and so delayed till he could 
not move in time to save the assizes. 
BoBn«80N, G. J., delivered the judgment of the court. 
This is one of those cases in which gentlemen of the 
profession having contented themselves with a verbal under- 
standing, and neglected to take any written understanding, 
are found opposed to each other in their statements, so that 
the court cannot believe the one without disbelieving the 
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other. The consequence is that the alleged und^atanding 
falls to the ground, and we can pay no attention to it 
except so far as the parties concur. We must take it there- 
fore that judgment of iwn pros, was signed on the 18th of 
March, and that, notwithstanding that, the plaintiff, on 
the 26th of March, filed his joinder of issue on the two 
first pleas, and his replication to the plea of payment, and 
went to trial as if no judgment of nonpros, had been signed. 
The fact that it had been so signed is sworn to in the a£S- 
davits filed on the plaintiff's side as well as on the other. 
Whether it ought to have been signed or not for the cazse 
for which it was signed is not now the question; it was in 
fact signed, and the plaintiff could not be allowed to pro- 
ceed in disregard of that judgment, and carry the cause 
down to trial against Ketchimi as if no such proceedings 
had taken place. 

The judge at nisi prius could not refuse to try the issue, 
because on the nisi prius record there was nothing to shew 
that as against Eetchum judgment of non pros, had been 
signed, and the only doubt we have had in disposing of 
this rule, arises from the circumstance that Ketchum did 
not move to set aside the notice of trial, and the service of 
the issue book upon him on the 25th of March, which could 
not be regular, because judgment of non pros, had been 
signed on the 18th of March. 

It is a general rule that a party moving to set aside 
proceedings as irregular should move against the first irre- 
gularity. We cannot, however, retain on the records of 
the court such inconsistent proceedings as a trial and a ver- 
dict at the suit of a plaintiff who has been non-prossed. 

We set aside, therefore, the verdict that the plaintiff has 
obtained, but without giving costs, for the conduct of the 
defendants' attorney is such as cannot be encouraged. 
He ought not to have signed judgment of non pros, at all, 
considering the nature of his own pleas, for they none of 
them required a plea in answer, though the plaintiff should 
have taken issue on the plea of payment* There ooald 
have been no other object in signing judgment of nonpros. 
(supposing that the defendant could regularly do it) than 
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to take a chance of throwing the canse over the assizes, by 
the plaintiff omitting to inform himself of the fact that snch 
a judgment had been signed in time to move to set it aside, 
either as irregular or on paying costs. It was wrong also 
in the defendants' attorney to take snch a step as he admits- 
he did, for no other reason than because he had been told 
that the plaintiff's attorney had insulted his client at a 
tayem. An attorney of the court should not lend himself 
to gratify the resentful feelings of his client, by adopting a 
vexatious and unreasonable course in conducting a causo 
as a measure of retaliation. 

Then there can be no doubt that the defendants' attorney 
ought to have taken the costs of the judgment of non pros^ 
when they were tendered, and not have refused theni 
because the day had gone by when a regular notice of trial 
could be given. 

Then as to the plaintiff's rule ni9i to set aside the judg- 
ment of nonpros., we cannot say, we think, that the judg- 
ment was irregular, because the plea of payment required 
to be noticed; and if it were irregular the plaintiff should 
have moved against it, and not have taken subsequent 
proceedings as if no such judgment had been signed. 

As to the judgment having been signed contrary to an 
understanding between the plaintiff's attorney and the de- 
fendants, the affidavits filed on the part of the defendants 
contradict that. 

We make absolute the plaintiff's rule without the con* 
dition of his paying costs, for so much does appear as 
shews that it was a proceeding which in fair practice 
ought not to have been adopted; and we make absolute 
defendants' rule to set aside the verdict for irregularity^ 
but not with costs. 

Bules accordingly* 
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BeGINA ex BEL. POLLABB Y. PboSSEB. 
22 Ftc, c^ 99, see. IM—Construetian of. 

At the election of a town reeve for the town of Collingwood, the number of 
Totee being equal, defendant was elected by the double Tote of the 
member of the council who was aseeseed for the highest amount on tbe 
last reTised assessment roll of the town. 

^eld, that the election was invalid, such member having a neoondvote cia}j 
at the election of the head of the corporation ; and that in this case the 
mayor had a right to vote. 

[OSAKBBBB, Karoh, 1869.] 

The relator complained that the defendant held the office 
of town reeve of the town of Collingwood without being 
aleoted thereto. 

At the. first meeting of the council of the town for 1859, 
^on the 17th of January, the defendant was proposed for 
the office of town reeye of the town for the year, and when 
the vote was taken there were five members of the council 
who voted for him, and five, including the mayor, who 
voted against him. On this Benjamin Walker Smith, the 
member of the said council who was assessed for the 
highest amount on the last revised assessment roll of the 
town, claimed the right to have the casting vote, and 
voted for defendant. Thereupon the clerk gave him tbe 
necessary certificate of his election. 

The relator contended that Mr. Smith had not a right to 
the casting vote, and that in the event of an equality of 
votes, the maxim of prasumitur pro negante must prevail. 

George Boomer appeared for defendant, and contended 
that he was properly elected; that the town reeve for an 
incorporated town must be elected at the first meeting of 
the council for the year; that the same rule must be 
applied to his election as to the head of any corporation 
other than of a provisional or county council whose head 
is^not a mayor^ and in that view it is not denied that Mr. 
Smith would have the right to give the casting vote; that 
the same reason now applies as when the reeve was the 
head of the council, as in the event of an equality of votes 
no reeve can be elected, and the corporation would not be 
represented in the county council; that the enactment re- 
mains the 6ame as it was when the reeve was head of the 
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eorporation, and it is according to the spirit of the act that 
the reeve should be chosen in the same manner as the head 
of the corporation had been, and as heads of many others 
of the corporations are now; that the 147th section, which 
provides that any question on which there is an equality 
of votes shall be deemed to be negatived, only applies to 
the ordinary matters to be disposed of in council, and not 
to those which may be said to affect the organization of the 
body; that although the appointment of a reeve was not 
necessary in a town for the purpose of selecting a head of 
the corporation when there was a mayor elected, yet the 
selection was to be made at the first meeting of the council, 
and was necessary, as already mentioned, to complete the 
organization of the council for the purpose of being repre- 
sented in the county council. 

JD. McCarthy, contra. — The 184th section only relates to 
an election of the head of the corporation when such head 
is not elected by the body of the electors. It is always of 
paramount importance that the corporation should have a 
head before it can be considered organized, and therefore 
the provision is made by the 134th section to prevent the 
possibility of the time passing for organizing the council 
for want of a majority from an equality of votes on either 
side; and after the council is cArganized, in case of an 
equality of votes, the general rule is that the presiding 
ofi&cer has a casting vote. Inasmuch, however, as the 147th 
section, which gives the head of the corporation, or presid- 
ing officer, the right of voting with the other members on 
all questions, declares in case of an equality of votes the 
question shall be deemed negatived, the presiding officer 
cannot give the casting vote. The 147th section makes 
express provision as to the right of the head of the corpora- 
tion to vote on all questions. This election of a reeve is a 
question on which he may vote, and that being the case, 
the equality having taken place, the defendant was not 
elected, the question proposed being his election, and being 
decided in the negative. Either the mayor had no right 
to vote or defendant is not properly elected. The only argu- 
ment adduced entitled to consideration, was the necessity of 
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electing a reeve. There was no paramount necessity for the 
organization of the council that they should at that meet- 
ing choose a reeve. The statute, by the 135th section, 
requires them to elect a reeve at their first meeting, but 
does not make the same provision, nor in fact any provisioiii 
as to a casting vote at such election in case of an equality 
of votes. It is probably a casus omissus if under the 147th 
section an election could not take place. He referred to 
sections 65, 66, and 120, to shew that the mayors in the 
towns and cities were the heads of the corporation. 

BicHARDS, J. — The 134th section enacts that in case of 
an equality of votes, on the election of the head of any county 
council or provisional council, the reeve of the municipality 
having the largest number of names on its last revised 
assessment roll shall have a second and casting vote; and 
in case of the like occurrence in any other council, then, of 
those present, the member who has been assessed for the 
highest amount on such roU shall have the like vote. By 
the 101st section of the statute, mayors of cities and towns 
are to be chosen by the electors: the sections referred to by 
Mr. McCarthy shew that they are the heads of those cor- 
porations respectively. This being the case, besides the 
county council and provisional county councils, the township 
and village councils must at their first meeting elect the 
heads of their corporations, which are reeves. The important 
question then which arises under the 134th section is, what 
do the words, *'and in case of the like occurence in any 
other council" mean? They cannot mean simply the case 
of an equality of votes, because the 147th section provides 
for that. They must then, I think, without doubt, mean 
in case of such equality of votes on the election of the head 
of such other council. Now the reeve of the incorporated 
town is not the head of the council, and the provision as 
to the double vote of the member assessed for the largest 
amount does not apply. 

The words of the 147th section are broad enough to apply 
to the vote taken on the question to elect the defendajit, 
and if the mayor had a right to vote on that question it has 
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been decided in the negative, for the section provides that 
such shall be the result when the votes a^e equal. 

The mayor having been elected, and being the head of 
the corporation, he was the presiding officer of the council 
nnder section 148, at the time of the attempted election. 
In case of an equality of votes, as a general rule, the pre- 
siding officer would have the casting vote, but probably 
would not be entitled to vote unless special power were given 
to him to do so. Giving the right in townships and villages, 
in case of an equality of votes, for the member of the council 
rated for the highest amount to have a casting vote, when on 
the election of the head of the corporation the presiding 
ofBcer may not be a member of the council, is a new feature, 
and cannot be carried by analogy to any other case than the 
election of the head of the corporation. 

It may be argued that the election of a reeve is not a question 
before the council so as to entitle the mayor to vote : that it 
is in fact the councillors of the town who elect the reeve, not 
being like the appointment of an officer of the council, but one 
of the body elected by the members of the council, and that 
the mayor as such is not a member of the council. The com- 
mencement of the 185th section alone might, on a strained 
construction, give rise to this argument ; but the 66th section, 
No. 2, of the statute, says, " The council of every town shall 
consist of the mayor, who shall be the head thereof, and of 
three councillors for every ward, and if the town has not with- 
drawn from the jurisdiction of the council of the county in 
which it lies, one of the councillors of the town shall be 
elected by the council to be reeve of the town." This, I 
think, plainly shews that the mayor for the purposes of 
electing the reeve must be a member of the council ; and 
if so, then defendant was not elected by a majority of votes, 
nor by the casting vote of the presiding officer, the mayor. 
On the whole, I am clearly of opinion that judgment should 
be against the defendant with costs. 
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Hassins v. Cannon, akd Lbech. 

^eetment agaimt tenanU — Abearance by landlord — Non-appearance fty 
tenant — Judgment by default agaimt them. 

In ejectment againat A. <& B., both were gerved with the Bommons, and 
befo] 



ifore the time for appearance had expired, one L. was allowed to eome 
and defend as landlord, by judge's order, which did not express whether 
he was to defend in place of A. & B. or with them, nor did this appear 
from his appearance or notice. They did not appear, and judgment waa 
sifoied against them by default. The issue with L. was carried down and 



tried, and a verdict rendered- for the plaintiff, on which judgment 
entered, and costs taxed against L. only, and a writ of possession issued 
against the three. 
Held^ that the plaintiff was entitled to enter the judgment against A. dk B., 
and that his proceedings were regular. 

[QuESN'8 BsKOH, E. T., 22 Vic, 1859.] 

Richards, Q. C, obtained a rule upon the plaintiff, to shew 
cause whythe judgment by default signedfor wantof appear- 
ance should not be set aside for irregularity, on the ground 
that before it was signed, one Francis Leckie had appeared 
by leave of a judge, allowing him to defend for the whole of 
the premises sought to be recovered, and that the plaintiff 
had, therefore, no right to sign judgment ; or on the ground 
that another person than the two defendants named in the 
writ having been allowed to appear and defend, such person 
was substituted for the defendants named in the writ, and 
no further proceedings ought to have been taken against 
those named in the writ. 

On the 4th of August, 1858, a summons was issued in 
this case, against Gannon and Leech, as defendants, which 
was. afterwards served upon them. 

On the 20th of August, Leckie was allowed to come in 
and defend as landlord, under the 225th section of the 
C. L. P. Act of 1856. He entered appearance as landlord, 
by his attorney, and on the same day notice was given to 
the plaintiff's attorney that Leckie ''appeared and defended 
the action, as landlord of the premises mentioned in the 
writ issued or served in the cause." 

The judge's order admitting Leckie to defend directed 
'' that he be allowed to appear and defend the action, pur- 
suant to the 225th section of the Common Law Procedure 
Act of 1856." 

It was not expressed in the order, or in the appearance or 
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notice, whether Leekie was to defend oft did defend in the 
place of the defendants who had heen servedy or together 
with them. 

On the 15th of September, 1858, judgment by default 
was signed against Gannon and Leech, who were named in 
the writ, and had been served, but did not appear. 

An issue was made up between the plaintiff and defend- 
ant Leekie on the 28rd of September, on which was entered 
that judgment had been signed by default against Caimon, 
and Leech. 

At the assizes following, a verdict was entered for the 
plaintiff against Leekie, with one shilling damages. 

The judgment was thereon entered, and costs taxed at 
£25 4b. 4d., exclusive of any costs as against Gannon and 
Leech, against whom no costs had yet been taxed. 

In fact, Leekie had before the action assigned the estate 
to two other persons, and he was sworn to be insolvent. 

In November, 1858, an action tor mesne profits was com- 
menced against the three defendants, who had been all 
served with process. 

On the part of the plaintiff, it was sworn that Gannon 
had acted in concert with Leekie, being bis brother-in-law, 
and had assisted in removing property from the premises, 
under his direction. 

A writ of possession, issued on the judgment by default 
against Gannon and Leech, was placed in the sheriff's 
hands in November last, and he ejected them from the 
premises, and put the plaintiff in possession. 

Cannon made oath that he did not claim possession when 
he was served, but disclaimed, and gave notice of the 
service to Leekie: that he afterwards understood that 
Leekie was substituted as defendant for him and Leech : 
that he had defended the action, and that he, Gannon, 
need do nothing further ; and that he heard nothing further 
of the suit till the 19th of January, when he found that 
judgment had been signed against him. 

Gannon and Leech had been for some time tenants of 
Leekie, and were living on the land as such when they were 
served. 

The judgment signed on the 15th September, againei 
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Gannon and Leeoh, for want of ap][)earano6, was signed as 
£nal judgment, a suggestion being entered on the roll of 
the appearance entered by Leckie, and of the order allow- 
ing him to defend. 

The cause was carried down to trial against Leckie, enti- 
tied as against Gannon and Leech, defendants, and against 
Thomas Leckie> who defended as landlord. 

In the entry of the final judgment against Leckie, upon 
the verdict against him, no mention was made in the award 
of judgment of the two other defendants. Gosts were taxed 
a.gainst Leckie, and in the judgment roll a writ of hab.fac. 
and^. fa. was prayed against Leckie, and a writ of hab.fac, 
against Gannon and Leech. 

Reade, Q. G., shewed cause, and cited Thompson v. Tom- 
kinson, 11 Ex. 442; Butler v. Meredith, lb., 85, 96; C. I^. 
P. A., sec. 225. 

Richards, Q. G., contra^ cited G. L. P. A., sees. 231, 
258-9; Wilkinson v. Kirby, 15 G. B. 480. 

EoBiNsoN, G. J., delivered the judgment of the court. 

The landlord always might have been, and may still be, 
admitted to defend, either with the tenant in' possession, 
who has been served, or instead of him, if the court in its 
discretion shall so order. Here the order does not specify 
that the landlord is understood to defend instead of the 
tenants, and we think we are therefore to infer that it was 
not the intention of the order that if he appeared, it was 
to be in the place of the tenants in possession, who had 
been personally served with process. They would be enti- 
tled to appear if they thought fit, and they might have an 
object in defending, for they might have a desire to main* 
tain their possession. They might not put implicit confi- 
dence in their landlord's good faith or diligence, and they 
might possibly, by reason of something that had passed be- 
tween themselves and the plaintifiT, be in a situation to urge 
successfully a defence against him which their landlord could 
not urge. When the learned judge was making the order, 
he might not know, and there is nothing to show that he 
did know, whether the tenants intended to appear within 
the sixteen days or not; and we see no ground on which 
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we should imagine an intention to exclude them by the order, 
when they had been served with process, and it is not ex* 
pressed in the judge's order that the landlord was to appear 
and defend in their stead. 

But though the defendants, for anything that the order 
imports, might have appeared to the action, they did not, 
though the landlord did, and the consequence has been that 
the plaintiff signed judgment by default against the tenants 
for want of appearance, and proceeded to trial against the 
defendant, who did appear. We do not see anything wrong 
in that. The same course would have been taken, we con- 
ceiye, if one of the tenants served had appeared and the 
other had not. The object is to obtain a judgment that shall 
show the right to dispossess both, and to have a writ of hab. 
fuc., that the sheriff may properly execute as against both. 
There is a form in the last edition of Ghitty's forms, p. 546-7, , 
suited to such a case, which shews that judgment would 
be taken against the tenant not appearing, and the cause 
taken to trial against the other, and it does not strike us 
that there is anything incongruous or ui\just or incon- 
venient in this proceeding, or in the Common Law Procedure 
Act, that seems to make it irregular or improper, or would 
warrant a plaintiff in proceeding otherwise. 

In White v. Cocklin, in this Court (2 Prac. Rep. 249), we 
detemmied that a plaintiff in ejectment obtaining judgment 
by default cannot tax costs against the defendant, and reco* 
ver them by the judgment, and in England that is held to 
be the effect 6f the ejectment clauses in the Common Law 
Procedure Act, which, as concerns this matter, are the same 
as ours. The subject is fully discussed in Mr. Gray's Trea- 
tise on Costs, chapter 15; but that is not because the 
defendant in such case is not hable to the costs, but because 
it is held that the only remedy open is through an action 
for mesne profits. Where a person in actual possession has 
been served, as in this case, and does not intend to appear, 
having no right to possession on his own account, or not 
caring to vindicate it, it seems to us that he ought to have 
some way open to him of saving himself from the costs of 
any further proceedings by being allowed to disclaim in 
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form, and giving notice thai he has gone otit of possession, 
BO as to show the plaintiff plainly that he is nnder no neces- 
sity of proceeding farther against him. The Common Law 
Procedure Act does not contain any provision on the point, 
except in the clauses 257-8-9, which enable any defendant 
to confess the action, so far as he is concerned, and thereby 
give the plaintiff power to enter judgment against him, 
which will save such defendant from farther costs. 

It is true that the 281st section of the Common Law Pro- 
cedure Act of 1856 enacts that in case no appearance shall 
be entered within the time appointed, the plaintiff shall be 
at liberty to sign judgment, and it has been argued that 
where, as in this case, there has been appearance entered 
by a person admitted to defend, it cannot be said that no 
appearance has been entered, although the defendants served 
as tenants in possession have not appeared; and that, conse- 
quently, following the letter of this clause, there is no 
authority given by it to sign judgment by default, even as 
against those who did not appear. We do not take that to 
be the proper construction of the clause, but rather that in 
the case of several defendants, the plaintiff is to sign judg- 
ment for the whole premises against any of the defendants 
who have entered no appearance ; or that against any defend- 
ant whose defence has been limited by himself to a portion 
of the premises, the plaintiff may sign judgment by default 
for the rest. By thus proceeding, there is a consistency 
and completeness in the record, and we see no injustice to 
any defendant from which he might not have saved himself 
by confessing judgment, or by taking care to have it 
understood that the landlord has been admitted to defend 
in his stead, and not to defend with him. In case of an 
action for mesne profits against the defendants making 
default, the plaintiff would recover, we suppose, no more 
costs than have been occasioned by the proceedings of such 
party. He must have paid those, if he had confessed the 
action : and as to the trial, the costs attending that can 
only be charged against the party who is concerned with 
the plaintiff in trying that issue. 

We think the rule should be discharged. 

Bule discharged. 
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GUELPH, GaBNISHEES. 

0amUhment — Atiigtment of contract— Judgment recovered by atngnee in 
anignor'e name — Bight to attach under Judgment againtt aeeignee. 

N. had a contract with the Corporation of 3uelph to dp certain work, the 
defendants being his sureties. After competing a portion, he gaye up, 
and assigned to defendants all his interest m the contract, giving them 
power to finish the work and receive p/tyment, and directing the moneys 
to be applied towards indemnifying themselves and completing the work, 
and the rosidne to be paid to him. N. afterwards left the country, and 
they went on and finished the job. The plaintiff, who had been N.'s fore- 
man, and continued with defendants, recovered judgment against them 
for his services, and the defendants, having sued the corporation in N.'s 
name, on the contract, obtained an award against them. 

Held, Bums, J., dissenting, that the plaintiff might attach the moneys which 
defendants as assignees of N., were entitled to receive from the corporation. 

[QuMH's Bench, T. T., 1869.] 

A summons was granted* in this case, on the 29th of June, 
by Richards, J., to show cause why the execution against 
the garnishees issued under an order of Bums, J., on the 
26th of May, should not be set aside, on such terms as to 
costs as to the judge should seem fit, because the execution 
was issued prematurely, and against the terms of the said 
order ; or why all proceedings under the said order should 
not be stayed till the fourth day of the next term, on the 
ground that the order was improperly granted, the debt 
attached not being garnishable. 

The Corporation of Guelph had given a contract to one 
Netting, to do certain work for them. The defendants were 
his sureties. He went a certain lengthy and then ceased to 
go on with the work, and in consequence the defendants, 
his sureties, by arrangement with the corporation and with 
Netting, took an assignment of the contract from Netting, 
and went on and finished his work. 

The plaintifE had been Netting's foreman, and continued 
foreman under the defendants after fhey took up the work, 
and the judgment he had obtained against the defendants 
was for his services. The amount of the judgment, including 
costs, was about JE90. 

The plaintiff sued the corporation in Netting's name, upon 
the contract, for a balance claimed to be due for the work, 
and that suit had been referred to arbitration, and an award 
was made, which had not yet been published, or the contents 
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known, because the arbitrators retained it till they were paid • 
their charge, £10. 

An order upon the garnishees to pay the amount of the 
judgment recovered by A Men was made, with a reserration, 
expressed in the order of Mr. Justice Bums^ that it was 
not to be made use of till the amount due according to the 
award should be ascertained. It was sworn that the corpora- 
tion admitted £860 to be due, but the plaintiffs, in the suit 
against them, claimed more, and on that account the action 
was resisted, and the reference to arbitration took place. 
Mr. Justice Richards' summons, to shew cause why the order 
of Mr. Justice Bums^ and the execution issued under it, 
should not be set aside, came before the Chief Justice of this 
court to be decided upon. He declined to dispose of the 
application until it should be known what award the arbitra- 
tors had made. It was afterwards stated, and not denied, 
that the arbitrators had awarded in the suit of Netting 
against the Corporation of Guelph, exactly the sum which 
the corporation had offered to pay him and no more. This, 
with interest, amounted to £394 13s. 6d., for which sum 
judgment in that action had been actually entered, so that 
there was then no longer a question that the corporation 
owed a much larger sum on their contract than was neces- 
sary for paying this judgment creditor, Alden, his debt 
against Boomer and Hutchison, for the services mentioned; 
and it was sworn that a^./a. had issued against the goods 
of the corporation tc make the amount. That being so, it 
appeared to the learned Chief Justice, that nothing more 
could be necessary than for Boomer and Hutchison to show 
their right to the proceeds of the execution, by exhibiting the 
assignment of the debt made to them by Netting before he 
went away, and that, if they could either do that, or procure 
an order from Netting on the sheriff, or on the corporation, 
for the money, they could have no difficulty in obtaining it, 
and paying Alden's claim against them out of it, without 
pressing this application. But Netting, it was said, had 
absconded, and it was not known where he was. 

The plaintiff's attorney swore that he had been unable to 
procure the assignment (or a copy of it) made by Netting 
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to Boomer and Sntehison of his contract -with the corpor- 
ation, and of his demand under it. 

There were affidavits made, which were unanswered, and 
which stated that the corporation had repeatedly acknow- 
ledged the justice of Alden's claim to be paid his debt 
against Boomer and Hutchison out of their claim against the 
corporation Under these circumstances, the learned Chief 
Justice decuned to interfere with the order which Mr. Justice 
Bums had made, but left it to go into effect after it had 
been shewn what had been the event of the arbitration ; 
and he told the counsel for the corporation that he might 
apply in term if he thought proper, though such an appli- 
cation would seem to be inconsistent with their former 
conduct and professions, as sworn to by Mr. Lemon, the 
plaintiff's attorney, which encouraged the plaintiff, it was 
said, to make this application. 

Further proceedings upon the execution which had issued 
under the order of Mr. Justice Bums against the garnishees, 
and also upon an execution which had issued upon the 
judgment that has been entered up on the award made in 
the case of Netting against the Corporation of Guelph^the 
garnishees, (both which executions were directed to the 
sheriff of the county of Wellington,) were ordered to be 
stayed till the fifth day of this term, that the court might 
be moved to rescind the order of Mr. Justice Bums, 

N. KingsmiU, for the garnishees, obtained a rule nisi call- 
ingupon the plaintiff, Alden, and the defendants. Boomer and 
Hutchison, and upon George Netting, to shew cause why the 
judge's order of the 26th of May, 1859, should not be rescind- 
ed, and the execution issued under it, and all the proceedings 
upon it, on the ground that the debt or claim was not one that 
could be legally attached ; or because the execution was is- 
sued prematurely, and contrary to the terms of theorder, that 
is, before the award had been made settling the amount due 
to Netting ; or why the garnishees should not pay over the 
amount of the judgment recovered by the plaintiff Alden, 
against the defendants. Boomer and Hutchison, to the said 
plaintiff, and pay whatever balance might be remaining on 
the judgment recovered by Netting against them to Netting 
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or his attorney, on the groonds that there wae now in the 
hands of the sheriff of Wellington an execution endorsed to 
leYy the full amount of the latter judgment ; and also an exe- 
cution issued under the garnishee order endorsed to levy 
the full amount of the judgment obtained in this cause ; 
and that in the meantime all proceedings be stayed. 

Upon the return of the rule nisi the assignment was for 
the first time produced which Netting made to these defen- 
dants on the 11th qf September, 1857, and which was spoken 
of in many of the affidavits, but had never been before 
shewn, nor its contents particularly stated. It recited that 
Netting had contracted with the Corporation of Guelph to do 
certain work to their town-hall and market-house, and that 
these defendants were the sureties for his performance of the 
work; that he had made a promissory note to the defendant 
Hutchison for £250, due in October, 1857, which Hutchison 
endorsed for Netting's accommodation, who had discounted it; 
that Netting was indebted to Hutchison in £50 for cash lent; 
and that Netting was or might be unable to complete his 
contract with the corporation ; and Netting covenanted thai 
he^^ould indemnify them as his sureties from all damages by 
reason of any failure on his part in his contract, and that 
they might complete any work which he might leave undone. 
And Netting thereby assigned to them **aM moneys the^pay- 
able or thereafter to become payable in any manner to him, 
for or in respect of the said work, whether then done, or there- 
after to be done, and the said contract in respect thereof; with 
fvJl power thereby by him granted to the said (the defendants) 
in the name of him. Netting, to demand^ sue for, recover and 
receive the same, and every part thereof; and to give 
discharges and acquittances ; and to refer to arbitration 
any dispute that might arise in regard to the p^ayment on 
the contract." It was provided also by this assignment 
that all moneys that the assignees might receive should be 
appUed towards indemnifying them against all costs, da- 
mages, and expense which they might sustain, or be liable 
for, in consequence of Netting's failure in his contract ; and 
that the said moneys should be applied also, if possible, to- 
wards the QOVCi^\diion(md performance of the said work, so far 
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M it might be left wndone by Netting, and the residue towards 
taking up the promissory note, and paying the money recited 
to have been lent to Hutchison; and the surplus, if any, to 
Netting or his assigns. This assignment was executed by 
the three parties. 

On the 11th of September, 1857, Boomer and Hutchison 
serrod a notice in writing on the treasurer of the town of 
Guelph, that this assignment had been made to them, and 
that it extended to all moneys accruing or to accrue to Net- 
ting upon the contract, ''and that the corporation were to 
pay no moneys thereafter to any person on account of the 
said contract without their written order." 

J, Paterson appeared for the execution plaintiffs. Boomer 
for defendants. 

Robinson, C. J. — In the case of Caila v. Elgood (2 D. & 
B. 193) it was held to be no ground for resisting an attach- 
ment for not performing an award that the debt under the 
award had been attached under a process of foreign attach- 
ment from the sheriff's court of the city of London, at the 
instance of a creditor of the person against whom the award 
was. But that was because the Court of King's Bench held 
that a judgment of their court could not be interfered with 
by a process from the sheriff's court, and that the award un- 
der a submission which had been made a rule of their court, 
was in effect the same as if judgment had been pronounced 
in favour of the plaintiff by the court itself. 

No such difl&culty exists here, where the attachment of 
the debt due by the garnishees takes place under the Com- 
mon Law Procedure Act, by the authority of the superior 
court itself. 

One of my brothers, I believe, thinks that it is clear this 
rule should be discharged, and though I cannot say that I 
think the case altogether free from ground for doubt, yet I 
incline to the same opinion. It is true that in point of tech- 
nical form, the award being against the corporation, directing 
them to pay a certain sum, not to Boomer and Hutchison, 
but to Netting, it is to Netting that the sum awarded is in 
strictness of law due, and not to Boomer and Hutchison ; 
but the assignment executed by Netting in their favour 
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makes the debt substantially and in fact a debt to them, 
and they have power to sue for it in his name. He cannot 
prevent their recovering it, and he would not be suffered 
to recover the debt himself, even in a court of law. 

It is true also that a great part of the sum awarded, 
which is nearly four times larger than is necessary for dis- 
charging this plaintiff's judgment, was for money really 
earned by Boomer and Hutchison themselves, after they took 
up the contract which Netting had abandoned ; and there 
is now no longer any question as to the amount of the award. 

The sheriff, it is shewn, has now actually in his hands 
executions against the garnishees, \}oth upon Netting's judg- 
ment against them, and also on the order of Mr. Justice 
Bums, made under the attachment clauses in the Common 
Law Procedure Act ; but that does not seem to create any 
difficulty. The sheriff will know, from the manner in which 
this rule has been disposed of, (of which notice must be at 
once given to him by Alden's attorney,) in what way he is to 
apply the moneys made under the executions or either of 
them. Any balance in his hands above what will be neces- 
sary for satisfying this plaintiffs execution must of course be 
paid over to Netting, or to his assignees. Boomer and Hut- 
chison, as the sheriff may be advised. On the whole, consid- 
ering that Netting has left the country after making the as- 
signment, leaving his sureties to complete the work at their 
own expense, and that no cause was shewn by the garnishees 
against making the order, I think we may well decline to in- 
terfere by setting it aside. And it is material to remark 
that, following what has been decided in England, we have 
always declined to attach debts due by a garnishee when it 
appears that the judgment debtor with whom the debt had 
been contracted had assigned it to some third party. If at- 
tention can be paid to the assignment of a chose in action 
for the purpose of protecting the person beneficially inter- 
ested in the debt, it would seem reasonably to follow that 
the court might also recognize an assignment in order to 
give to an execution plaintiff satisfaction out of a demand 
held by his debtor by assignment from the original credi- 
tor, which demand the debtor is clearly at liberty to enforce 
by an action brought in the name of such creditor. .^]^ 
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MoLkan, J. — ^I concur in the opinion expressed by the 
learned Chief Justice, that the rule obtained to shew cause 
why the order of Mr. Justice Bums should not be rescinded 
must be discharged. There is undoubtedly a sum of money 
in the hands of the town council which the defendants are 
entitled to receive to their own use, though payable nomin- 
ally to one Netting, for whom the defendants were sureties 
as to the performance of a^ contract entered into by him in 
the building of a market house in Gnelph. That contract, 
and all moneys arising upon it, were transferred by deed by 
Netting to the defendiunts, and they have full power to receive 
all moneys and to grant discharges for the same. The defen- 
dants being entitled to receive, and being recognized by the 
town council as the parties to whom the moneys remaining 
due on the contract are payable, I think must be regarded 
as the owners of the money ; and if any attempt were made 
by a creditor of Netting to attach the money in the hands 
of the council, and to make them liable as garnishees, there 
is no doubt that the attempt would fail on the defendants' 
shewing that the amount had been previougly assigned to 
them ; and the court, under such circumstances, would re- 
strain Netting from receiving the money, or discharging the 
payment, or dealing with it in any way inconsistent with his 
assignment to the defendants. Under these circumstances^ 
and the town council of Guelph having to^some extent 
acquiesced in the order upon them to pay out of the defend- 
ants' money in their hands the amount of the plaintiff's 
execution against the defendants, I think the order should 
not be rescinded, but that the plaintiff should be at liberty 
to proceed to collect the amount due to him. There can be 
no difiSculty in setting off that amount, and obtaining credit 
for it on the judgment against them in the name of Netting, 
but subject to the entire control of the defendants. The 
defendants will have the amount applied to their use in the 
payment of judgment against them, and being for work 
actually done by the plaintiff in carrying out Netting's con- 
tract by the defendants, the application of the money comes 
strictly within th6 terms of the assignment, and could not 
possibly be subject to any objection on the part of Netting, 
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Burns, J. — It is no more than just that this plaintiff 
should be paid out of th^e moneys which the garnishees owe 
upon the judgment now standing in the name of Netting 
against them, but after seeing and hearing all I can find 
upon the subject, I am forced to the conclusion that we can 
not sustain the order to attach the debt. Netting, by his 
assignment to Boomer and Hutchison, has constituted them 
trustees of such moneys as the corporation of Ghxelph owed 
to Netting, and also enabled them to finish Netting's contract 
and receive payment. They are accountable to Netting for 
the fulfilment of the trust, and therefore the money they 
will receive from the corporation of Guelph is not their own 
individual money, but trust money for Netting's benefit*. 
It is true that it appears this plaintiff did the work for these 
defendants to fulfil the very contract spoken of, but then 
that judgment and the plaintiffs demand are legally against 
Boomer and Hutchison, and Netting does not appear to be 
liable to him, or to have anything to do with the matter iix 
a legal point of view. The question therefore is, whether 
trust moneys which shall come to the hands of Boomer and 
Hutchison through the judgment of Netting v. The Cor- 
poration of Guelph be liable to be attached in the hands of 
the corporation of Guelph. Though it may, under the cir* 
cumstances, be nothing more than equitable that it should 
be so applied; yet I can find no authority which warrants 
us in issuing an execution for it in the name of this plaintiff 
against the corporation of Guelph. It does not seem to me 
that the effect of the garnishment clauses of the Gdlnmon 
Law Procedure Act is to constitute this a court of enquiry 
to deal with the equitable rights of the parties. If Boomer 
and Hutchison could have maintained an action at law 
against the corporation of Gxielph, then undoubtedly we 
might have granted what the plaintiff seeks, but it seems 
to be conceded that they could not have done so. In fact 
the action is in Netting's name, and the others but trustees 
as constituted by the assignment, and they must account 
as such in winding up the trust. 

I should have been glad to have given the plaintiff the 
advantage of having his debt paid in this manner, and the 
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defendants Boomer and Hutchison would be perfectly safe^ 
I apprehend, in allowing the corporation to pay; but when 
we have to say as a legal question whether a payment by the 
corporation, without the concurrence of Boomer and Hutchi-^ 
■on, would discharge them in respect of any demand which 
Netting might make upon his judgment, I am compelled to 
say I think it would not. Have we then any power upon 
Boomer and Hutchison to compel them to assent to such 
appropriation, and any power to discharge the corporation 
of Gnelph by the i)ayment? I do not see that we have, for 
Ketting is no party to these proceedings, and I do not think 
we can take his assignment to Boomer and Hutchison as an 
assent that we can make an order that the corporation of 
Ouelph shall pay, for he may dispute the judgment which 
the plaintiff has obtained against Boomer and Hutchison, as 
being a matter that he is liable for. It is said to be other- 
wise, and that they would have a right to charge the 
amount in their accounts with Netting, and perhaps in truth 
that is so, but in our compelling the corporation of Guelph 
to pay we should be shutting the door to any objection that 
Netting might make. 

I think the order for payment by the corporation cannot 
be sustained, and that the attaching order in favour of the 
plaintiff does not affect the demand in the name of Netting 
V, the Corporation of Guelph. The plaintiff's appropriate 
remedy, it seems to me, is, if his demand is a debt in truth 
against Netting, though recovered against Boomer and 
Hutchison, and which should be paid under the deed, to go 
into a court of equity to have it so paid. Taking the demand 
as we have it, a legal debt due from Boomer and Hutchison, 
I do not see that we have power to take money which we see 
should come into their hands for the purposes of the deed 
under a judgment recovered in the name of the assignor, 
and appropriate it to pay debtp of the assignees. 

Eule discharged, Bums, J., dissenting. 
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Pbbbin y. Bowbs. 

39 Fitf., eh. 96, tee. 18— Ca. Sa.'—CowmiUal, to eloee euttody. 

Vnxen upon application to oommit a defendant to gaol, nnder the 22 Vie., 
oh. 96, sec. 18, the judge ordered a ea. §a. to issne instead, as allowed by 
that section, and the defendant thereupon gave baU to the limits. Heid^ 
that he could not again be oonunittea to close custody nnder the first 
altematire of the same clause. 

[PajLcnci CouBT, E. T., 1859.] 

This was an application to commit the defendant to close 
custody, mider the following circumstances : — On the 2nd of 
April, 1859, the plaintiff obtained an order from the Chief 
Justice for an oral examination of the defendant, under the 
18th section of 22 Vic, ch. 96. The defendant was examined 
before the clerk of the Grown, in pursuance of the order, 
and upon that examination the plaintiff applied to commit 
the defendant to close custody, under the provisions of the 
section referred to; but, instead of making an order for the 
committal of the defendant,the Chief Justice ordered a capias 
ad satisfaciendum to issue under the second alternative men- 
tioned in that section. The writ issued on the 9th of May, 
and the defendant was arrested and remained in custody, as 
appeared by the sheriff's return to the writ, until the 10th of 
May, when he gave bail to the limits, and was admitted 
thereto. This application was made to commit the defendant 
to close custody upon the same materials which the Chief 
Justice had before him when he ordered the capias ad satis- 
faciendum to issue, instead of directing a committal, the 
plaintiff contending that such committal might be made 
under the third alternative in that 13th section. 

Burns, J. — It is by no means an easy matter to arrive at 
a correct conclusion on all the various statutes, and the con- 
flicting provisions in them in respect to dealing with debtors 
in custody upon writs'confining them to the limits. This 
difficulty arises from an apparent desire at one time in the 
legislature to make a law in ease of debtors, and then again, 
thinking they had gone, perhaps, too far in some points, 
they have either repealed some particular clause, or have 
enacted something more favourable to the creditor, and so 
have gone on, I may say, from the 11th Geo. IV., ch. 8, to 
the present time. Now, looking at the provisions of the 13th 
section of 22 Vic, ch. 96, there are three alternatives pro- 
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vided for: first, the court or a judge may order a debtor to 
be committed for any time not exceeding twelve months; 
secondly, instead of taking that course, the court or judge 
may order a ca. sa. to issue upon the judgment, the effect 
of which is either to have the debtor in close custody upon 
the writ, or that he shall give bail to the sheriff to remain 
upon the limits; or thirdly, in case the debtor enjoys the 
benefit of the limits, the court or judge may make a rule or 
order for such debtor being committed to close custody under 
the 807th section of the Common Law Procedure Act, 1856. 

I apprehend the taking the alternative of ordering a ca. 
sa. to issue, instead of committing under the first alterna- 
tive mentioned in the section, prevents a resort back to 
that first provision after the ca. sa. has been executed and 
the defendant is in custody upon it; and then in such case 
the third alternative may be resorted to, when it is found 
the debtor, instead of being in close custody upon the ca. 
sa., is enjoying the gaol limits. We must, therefore, see 
what are the provisions of the 807th section of the Common 
Law Procedure Act, 1856. The fourth section of 4 W. IV., 
ch. 10, enabled a plaintiff, when he could shew the court or 
a judge that a debtor in execution admitted to the limits 
had at his disposal or within his control the means of satis- 
fying the debt, or a considerable portion thereof, to apply 
for an order to commit the defendant to close custody. 
The 7th clause of the same Act enabled a plaintiff to take 
the same course if the defendant did not account for his 
real and personal estate, debts and effects. These provi- 
sions have been repealed by the Common Law Procedure 
Act, 1856, and the 307th section only provides for the 
debtor being recommitted in case he should neglect or 
omit to answer interrogatories which may be administered 
to him for the space of fifteen days. 

I see no provision for committing a debtor to close cus* 
tody upon the writ of ca. sa., because his answers may be 
considered unsatisfactory, whether such answers be ob- 
tained upon au examination of the defendant before the 
writ issued, or upon interrogatories administered to him 
while enjoying the benefits of the limits under the writ. 
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The rule obtaiMd for committing to olose custody rnoit, 
I think, be dischafged* 



The Queen v. Benson — Connor, Oamishee, 

Garnishment— Right of the Cvwn to aitachr-Attomey^M Hem. 

The garnishee olanses of the Common Law Prooednre Act do not extend to 
the Qaeen. The Crown, therefore, oannot proceed nnder them to attach 
a debt. 

An attorney's lien for costs as between him and his client, the jnclgment 
debtor, will not be allowed to stand in the way of an altaohmeni, 

[QuxsM's BncH, H. T., 1858.] 

JeUetty in Michaehnas Term last, obtained a rule on the 
Attorney-General, and on the garnishee, to shew cause 
yrhj an attachment order, which had been made in this 
cause by a judge in chambers, on the 10th of October, 
1857, and the order made on the summons in this matter, . 
should not be rescinded, and the judgment debtor be 
allowed to proceed in this action against the said gar- 
nishee, by entering judgment and taking execution : 

Or why the attachment order should not be rescinded, 
and the garnishee be directed to pay over to the attorney 
of the judgment creditor in the case of Benson r. Connor 
(in the Common Pleas), the balance of the verdict in that 
suit, or 80 much as might be necessary for satisfying the 
attorney's lien on the verdict: on the ground that before 
the application for the attachment order the moneys were 
the property of the attorney by purchase from Benson; 
and because the attorney of Benson had a lien for his costs 
in the suit against Connor ; and because the Queen cannot 
attach debts under the Common Law Procedure Act. 

The learned Chief Justice of the Queen's Bench had 
been applied to in chambers to rescind on similar grounds 
the attachment order made by the judge in chambers, bat 
he declined, and referred the applicant to the full court. 

In support of the first and secoud grounds, affidavits were 
filed, which it is not material to set out, as the judgment 
does not proceed upon them. 

Read shewed cause, and cited Hough v. Edwards, 2 Jar. 
N. B. 814. 
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. Jettett, c<mira, oited Attorney-General y. Donaldson, 7 M. 
AW. 422; Willion v- Berkley, Plow. 286; Hirsch v, 
Coates, 18 C. B. 767. 

BoBiNSON, C. 3.f delivered the judgment of the court. 

I continne of the opinion which I formed on the applica- 
tion made to me in chambers, and in which my brothers 
now ocmcnr, that the gaamishee clauses of the Common Law 
Procedure Act do not extend to the Queen; that is, do not 
include the Queen under the term " creditors.'* As a gene- 
ral principle the £ing is not included in an Act of Parlia- 
ment by the name of '' party." That is so laid down by 
Mr. Justice Powe% in Tuchin's case, (2 Ld Raym. 1066,) 
and though th^re may be some exceptions to the applicatiotli 
of this principle, yet we think the case before us is not an 
exception, for, in the first place, the creditor or his agent 
10 required to make an affidavit, a provision which could 
hardly be meant to apply to the Queen. Then in the subset 
quent steps it may become necessary, if the garnishee should 
resist the payment of the debt, and should succeed in his 
resistance, that the judgment creditor should be made to 
pay costs, and the Queen could hardly, we think, be 
brought und^ such a provision, unless the legislature so 
expressed themselves as to shew that to be the intention. 
Again, the Grown already can attach debts due to its debtors, 
ioid therefcMre does not stand in need of such enactments. 
They might indeed be found rather to encumber than to 
«id the remedy which the Crown already has. 

We think, therefore, that the attachment order granted 
in chambers must be rescinded. If it were not for the 
reasons we have given, we would willingly have forebome an 
interference with it, for the attorney's lien for costs as 
between him and his client cannot be allowed to stand in 
the way of .^the attachment order, or prevent its being 
fully carried out; and on all that appears before us we 
should not have been disposed to have allowed the alleged 
assignment of the verdict to the attorney to stand in the 
way. 
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Bank of Uppsb Canada v. William Wallace — ^Datid 

Apaib, Oamishee. 
OamUhment — Attorney's lien — Aaigntnent of judgment to attorney. 

An order having been made on a garnishee to pay over to the plaintiff all 
debts dne by him to defendant, the attorney of the latter obtained a 
■nmmons to resoind it so far as regarded a judgment reoorersd by hia 
client against the garnishee, on the ground that that judgment had been 
assigned to him as security for endorsements, and &at he had a . lien 
on it for general profosaiomd services. This summons was served only 
on the judgment creditor. 
Held, that the lien could not prevent the attachment ; and that all parties 
1 must have notice before the matter could be re-cpened on the ground of 
the assignment. 

[Ghakbibs, February, 1858.] 

On the 2nd of January, 1858, an order was made by Mr. 
Justice Hagarty, attaching the debt in the hands of the 
garnishee dae to the debtor, and a summons to the gomi- 
shee to shew cause in chambers on the ninth day after the 
service why he should not pay the plaintiffs. 

On the 8th of February Mr. Justice Hagarty^ upon the 
return of the summons, and no one appearing on the part 
of the garnishee, made an order for payment of the debt 
due, or so much thereof as would satisfy and discharge 
what remained due upon the judgment of the plaintiffs 
against the defendant. 

On the 1 8th of February, the attorney of Wallace obtained 
a summons from McLean^ J., to rescind the order of the 
8th of February, so far as the same related to or affected a 
certain judgment recovered by Wallace against the gar- 
nishee in the Common Pleas, on the 20th of November, 
1857, for £9% 18s. 4d. damages, and £48 128. 9d. costs, or 
why all 'proceedings on the order should not be stayed so 
fiar as the same effected that judgment. This summons 
was obtained on an affidavit made by the attorney of 
Wallace, stating that Wallace only handed him the ori- 
ginal summons on or about the SOth of January, and as he 
received no instructions from Wallace he paid no attention, 
and in fact he said he was not aware until the 12th of 
February that cause should be shewn against it. The 
cause he had to shew was, that Wallace was indebted to 
him in £150 for professional services, and also that he be- 
came liable for him by way of accommodation endorsements 
to the extent of more than £200, and to secure him against 
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those endorsements Wallace assigned the judgment to him 
dne from the garnishee. He claimed a lien on the judg- 
ment for his professional services, * and also nnder the 
assignment. The assignment executed bj Wallace was 
annexed to the affidavit, and bore date the llih December/ 
1857, but there was no affidavit of its execution by the 
subscribing witness. The instrument purported to assign 
the judgment in consideration of £500, due from him to 
the attorney. 

BuBNs, J. — ^It is quite clear, according to the decisions, 
that an attorney has no general lien for professional ser-* 
vices upon a judgment which his client has obtained, so 
as to exclude the operation of the garnishment clauses of 
the Common Law Procedure Act. See Hough v. Edwards 
(1 H. & N. 171). We so held in term in the case of The 
Queen v. Benson (a). The only claim which can be ad- 
vanced upon the judgment is that founded under the 
assigimient, and the question is, whether the validity of 
the assignment is intended to be disputed, and that can 
only be disputed by the garnishee in some proceeding 
against him under the 196th and 197th clauses of the Act. 
The right of the judgment creditor to attach the debt due 
from Adair to Wallace will not take precedence over an 
assignment of the debt. See Hirsch v. Goates, 18 C. B. 757. 

The order in this case was that the garnishee do forth- 
with pay the judgment creditor the debt due, or in default 
thereof that execution do issue. It was made upon default 
of the garnishee paying into court the amount of the judg- 
ment, and not appearing to oppose the summons when he 
was called on to shew cause why he should not pay. The 
order therefore was perfectly regular, and all that remains 
to be said is, whether the matter may be opened upon the 
application of the person to whom the debt has been 
assigned, as standing in the place of the original debtor. 
I suppose it may, but then the garnishee ought to be present 
as well, because it is for him to say whether he disputes 
paying the amount due from him to the judgment creditor 



(a) Ante, page 850. 
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He may diq>aie the T»Iidity of the asBignmaat, perhaps, 
and peeler paying the money into eonrt; or he may say be 
will pay <ihe assignee, and ther^^fore declines to pay the 
judgment creditor, which would be a good answer to a writ 
of ieire facidn. The present summons has only be^i served 
upon the judgment creditor, and does not appear to have 
been served upon the garnishee. I think all parties musk 
have notice of it. Therefore I recommend the issuing of a 
new summons, and that the parties be properly notified. 
The judgment creditor may perhaps abandon fturthar pro- 
ceedings to enforce the debt against the garnishee, if the 
debt has in truth been assigned for the purposes stated. 



In re Manley and Anderson et al. 

Award — Power to refer back — How often it may be txercUed — Evidence taken 
without notice to partie$. 

Under a nabmission giving power to the conrt to refer back to the arbitratora 
the matters in difference, or any of the same, upon any apptioation that 
might be made to set aside the award. Held^ that the power might be 
exercised repeatedly until a valid award was made. 

The arbitrators on a reference back having taking the evidence of pro- 
fessional witnesses without giving notice to the defendants : Held, that 
such notice was indispensable; bnt that as the arbitrators seemed to have 
acted under mistake, and not from a settled intention to do injustice, the 
matter should be referred back a second time. 

Jt is not desirable that the attorney of either party should draw np the award. 

[Pbicticb Court, H. T., 1859.] 

In Michaelmas Term, 1866, before McLean, 3., in the 
Practice Court, a rule to attach defendants for not comply- 
ing with an award made on the 6th of July, 1856, was dis- 
charged, on the ground that some of the terms of the award 
were too vague and uncertain to enable the defendants to 
comply therewith. On an application of the plaintiff Mr. 
Justice Bums directed a rule to be made absolute to refer 
the matter back to the arbitrators to reconsider their awardi 
and if they found in the plaintiff's fayour, then to define 
specifically the height of the dam, (water, &c.) they intended 
the defendants' dam should be. In giving his judgment he 
observed : '' It would be proper that the parties should 
jointly employ a competent engineer to take the levels in 
the stream and heights, to guide the abitrators in defining 
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ezaotty what akould be done ; and if the parties canaat 
tbemselyes agree apon an engineer, then the arbitrators may 
emplpy one competent for the pnrpoee, and indifferent be* 
tween the parties. * * * A oompet^st engineer maei 
without doubt be able to inform them whether water is 
backed upon the plaintiff 's property by means of the defend* 
ants' works ; and whether the defendants have enjoyed the 
right to do so for twenty years before the comm^icement 
of the aeiion is a very simple question of fact/' 

A aeeond award having been mavie, m Trinity Term, 
1868y M. C, Cameron for defendants obtained a rule return- 
able in Michaelmae Term, calling on the plaintiff to shew 
cause why the said second award should not be set aside, 
on the grounds — 1. That it was not an amended award, or 
an award amending the first award in pursuance of the 
order referring the same back, but a new or fresh award in 
the matter. 

2. That the arbitrators who made the award received 
fresh evidence after the first award, and before making the 
said second award, on behalf of the plaintiff, and without 
notice to the defendants. 

S. That the arbitrators did^ot, nor did any other person, 
give notice to the defendants of any meeting to be held for 
the purpose of amending the said award, taking evidence or 
otherwise. 

4. That the arbitrators had awarded themselves addi- 
tional fees, when the default was theirs which caused the 
reference back. 

During Michaelmas Term £>. B. Read shewed cause, and 
contended that although it was true that defendants had 
no express notice of the meeting of the arbitrators for the 
purpose of futher considering their award, yet they must 
have known through their own arbitrators of such meeting, 
and that the arbitrators were proceeding with the reference 
according to the suggestions of the court in referring back 
the award to them, and that they had employed engineers 
to take the levels. 

He filed affidavits to shew that the plamtiff's attorney had 
written to defendants to request them to attend and agree 
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upon an engineer to survey and decide on the height of the 
dam, and to permanently establish the height of the same, 
but they paid no attention to it, and; as was stated in one 
affidavit, had ever since the making of the first award used 
their best endeavonrs to delay and defeat the settlement of 
the matter. He nrged that the proceedings by the arbitra- 
tors in appointing two competent engineers to take the levels, 
and awarding in accordance with their report, was not in 
fact receiving new evidence, but merely furnishing them 
with the data on which to make their former award more 
explicit and certain, and that there was not any necessity 
for a notice to the parties to attend before them to receive 
this report, as it was not receiving any new evidence — 
Howett V. Clements, 1 C. B. 128 : that the defendants did 
not pretend to have any objections to the manner in which 
the engineers took the levels, or placed their marks, or the 
award in reference thereto, but were merely endeavouring 
to avoid the reference entirely, because they were not satis- 
fied with the decision of the arbitrators on the broad ground 
that they had illegally caused water to be pressed back upon 
the plaintiff's land ; that in justice the award should be 
upheld, for if set aside not only would the matter be thrown 
open, but the costs of the reference would be lost, which 
were very large, the arbitrators' charges amounting to 
dE189 9b, Id., including the expenses of preparing the 
award. 

He further argued that there was nothing in the first 
objection to the award ; that the arbitrators had the right to 
amend their first award, or make an entirely new one ; that 
they had in effect only amended their first award by mak- 
ing it more certain, and adding the further fees to the 
arbitrators; that as to the fourth ground there was 
nothing therein stated to justify setting aside the award. 
He referred to Johnson v. Latham, 20 L. J. Q. B. 287; S. 
C. 1 L. M. «fe P. 848, 2 L. E. & P. 206; Baker v. Hunter, 
16 M. & W. 672; In re Morris and Morris, 26 L. J, Q. B. 
261 ; McBae v. McLean, 2 E. & B. 946. He farther asked, 
in the event of its being held that the objections taken 
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were fatal to the award, that it shonld be referred back 
again to the arbitratorB. 

M. C. Cameron^ eontra, contended that the award mnet 
be declared void, on the ground thai the arbitrators must 
haye heard the eyidence of the surveyors and engineers in 
the absence of the defendants; that this was contrary to 
naiaral justice; that the rights of parties might be seri- 
ously prejudiced by permitting arbitrators to resort to such 
a course; that it was not necessary that defendants should 
shew any error as to the surveys or levels; that it was suf- 
ficient that the arbitrators had heard evidence without 
defendants having had an opportunity of knowing what it 
was, or of replying to it ; that no part of the rule referring 
the award back directed the arbitrators to get surveyors ; 
that was a mere suggestion of the judge, and he could not 
intend that their report should be acted on without de- 
fendants having had an opportunity of being heard against 
it. He further j^ontended that t^ court had no power to 
refer back the award again to the arbitrators, with direc- 
tions to call the surveyors before them, and give defendants 
an opportunity of examining them; that the power in the 
submission was simply to the court to '' refer back to the 
arbitrators the matters in difference, or any of the same, if 
they shall deem the award to be made as aforesaid defec- 
tive in relation to the same, upon any application that 
may be made to set aside the said award to be made ; and 
any award properly made after such reference back shall 
be binding and obligatory upon aU the said parties;" that 
this did not give the right to refer back more than once. 
The words in the Common Law Procedure Act are '' that 
the court or a judge shall haye power at any time, and 
from lime to time, to remit the matters referred * ^ to 
the re-consideration and re-determination of the said arbi- 
trator, upon such terms as to costs and otherwise as may 
seem proper." 

He referred to Nickalls v. Warren, 6 Q. B. 615: S. C, 
2 D. & L. 549; Dobson et al. v. Groves et al. 6. Q. B. 637; 
In re Arbitration, Plews and Middleton, 6 Q. B. 845 ; Glad- 
wiQ V. Chilcote, 9 Dowl. 550. 
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Andrew Elliott and James Wilson, two of the arbitrators, 
by their affidavits, stated that at the meeting of arbitra- 
tors after the award had been referred back, they received 
on behalf of the plaintiff certain evidence of certain sur- 
veyors, consisting of their reports and surveys about the 
dam in question. 

William Robinson, the person selected by the other 
arbitrators as the seventh man and the chairman, stated 
by his affidavit, that after the award had been referred 
back to be amended, and the defendants having neglected 
to meet and appoint competent surveyors and engineers to 
establish the height of the dam, and fix marks by which 
the future height of the dam could be regulated, he gave 
notice, and called a meeting of the. arbitrators to appoint 
fit and competent surveyors and engineers to perform the 
duties ; that at the meeting three of the arbitrators were 
appointed to select and employ competent surveyors and 
engineers to establish th^height of the defendants' dam, how 
much it was to be lowered, and to fix marks for perman- 
ently regulating its fature height; that Norman Booth and 
Marcus Smith, two practical surveyors and engineers, 
were selected to ascertain and establish the same; that 
they having made the requisite survey, he called a meeting 
of the ai'bitrators to meet and determine the same; that 
the arbitrators present read the report and measurements 
made and furnished by the said Booth and Smith, and 
finally agreed upon the terms upon which the amended 
award was to be made; and that no new evidence was 
taken or given either in favour of plaintiff or defendants 
at either of the meetings of the arbitrators held after the 
award was referred back ^ to be amended. This affidavit 
of William Bobinson was confirmed by John Chapman, 
David Allan, and Frederick George, three of the arbi- 
trators. 

Neither plaintiff nor defendants, nor any person on their 
behalf, attended before the arbitrators at any of their meet* 
ings after the award was referred back to them. 

Richards, J. — It is a matter of regret that the arbitra- 
tors in this cause did not give notice to the defendants of 
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their meeting after the award had been referred back to- 
them. The examining of witnesses, or hearing statements 
in relation to matter before the arbitrators, in the absenee 
of either of the parties to the reference, has always been 
considered highly improper ; so much so that the courts^ 
will not enquire whether the statements so made or evidence 
given have influenced the arbitrators, but invariably set 
aside the award as obtained by " undue means." I had 
occasion in Williams v. Boblin, (a) to look at a great many 
cases which refer to this point (although the question 
raised in that case was not precisely the same as here pre- 
sented), and the leaning of the courts seems to be strongly 
against sustaining any award based upon e^dence heard 
in the absence of the parties, unless such absence is wilful. 
— ^In re Plews and Middleton, (6 Q. B. 846,) Coleridge^ J., 
observes, '' To uphold this would be to authorise a proceed- 
ing contrary to the first principles of justice. The arbitra- 
tors here carried on examinations^ apart from each other, 
and from the parties to the reference; whereas it ought to 
have been conducted by the arbitrators and umpire jointly 
in the presence of the parties." 

When an award has been referrsd back to an arbitrator 
to be amended on Sk particular point, it has been held that- 
he may make the amendment without hearing the parties 
again, or even giving them notice of his intention to meet 
for the purpose of making the amendment. I have referred 
to all the modern cases on the subject, and I have not met 
with one which in my opinion would justify me in sustain" 
ing this award. 

In Howett v. Clements, (8 Scott's N. R. 861, 1 C. B. 128) 
the award having been referred back to the arbitrator, it 
was amended by substituting the name Joseph Charles 
Howett, for the name James Charles Howett, wherever it 
oecurred in the award, and no notice had been given to tha^ 
defendant to attend the arbitrator on re-considering his 
award. Tindal, C. J., observed, *' The arbitrator was noi 
bound to give notice to the parties. The award was seni 

(a) Ante, page 284. 
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back to him for a specific pmpose. He needed no assist- 
Urnce from either side/' 

In Nickalls v. Warren, (6 Q. B. 615,) on the matter sub- 
mitted being referred back to (he arbitrator for re-consider- 
ation and re-determination, the arbitrator gave an appoint- 
ment and proceeded to the reference. The plaintiff's 
counsel tendered several witnesses, of whose testimony he 
had not previously had knowledge, but the arbitrator 
refused to hear any further evidence on the matters in 
difference, and made his further award. On motion, the 
award was set aside. Lord Denman observed, ''As the 
order stands all is referred back; the arbitrator is in a 
position which requires him to hear the whole cause again; 
and if so, he could not refuse to hear further evidence." 
In Baker v. Hunter, (16 M. & W. 672,) the arbitrator made 
an award in which the attorneys for both parties thought 
there were inconsistent findings; by consent the award was 
returned to him, and it was to be considered as not made, 
and that he should amend it. Subsequently a judge's 
order was drawn up by consent, directing the award to be 
referred back to the arbitrator for such corrections and 
alterations as he should think fit. The arbitrator altered 
his award, and re-delivered it within three days from the 
date of the judge's order, without giving notice to the 
parties of his intention to do so, or receiving any fresh 
evidence. It did not appear that either party requested 
the arbitrator to receive further evidence, or hear further 
argument. The court refused a rule nisi to set aside the 
award. 

In re Huntleir, (1 E. & B. 794,) Lord Campbell says: 
" Upon such original award being referred back to the 
arbitrator for a specific purpose, he had a right to refuse 

' to hear further evidence." Erie, J., observes, " On ft 
motion to refer back an award, the court may either refer 
all matters back, or limit the reference to certain matters 

, only. In the latter case, the original award must be con- 
sidered as having conclusively disposed of all matters not 
referred back." Where the award was remitted to the 
arbitrator to '' set it right on the face of it," it was held 
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there was no occasion to hear the parties. — In re Morris 
and Morris, 6 E. & B. 886. 

In Anning et al. v. Hartley, (27 L. J. Ex. 145,) the 
award was referred back. It was made by two out of three 
arbitrators. The third arbitrator called some of the wit- 
nesses before him, and examined them in the absence of 
the parties, and joined in the award after hearing the 
eTidence thus taken, and on the evidence taken before the 
other two arbitrators being read over to him. There was 
also another ground of objection taken. PoUock, C. B., 
observes: " The other objection is, that the third arbitra- 
tor heard evidence in the absence of the parties, and their 
attorneys. * * * And it would be indeed lamentable 
if we were not able to send back the award to be set right, 
as otherwise all the expense already incurred will be 
thrown away; whereas, when sent back to the same arbi- 
trators, the error can be corrected at once." Watson, B., 
observes: ''The court sends back an award to the same 
arbitrators in such cases, when there is no reason to believe 
they are not to be trusted." In the head line of this case 
the reporter places " Semble, that in such a case notice 
to the parties is not necessary.*' I do not see anything in 
the case to justify this, and the want of notice seems one 
of the grounds on which the award was set aside. 

Where on a dissolution of partnership valuers were ap- 
pointed by the Court of Chancery, who refused to allow the 
plaintiff to be present when evidence of value was given, 
the court set aside the award and made a new reference ; 
V. C. Wood, in Whittle v. Holmes, 29 L. T. Eep. 122.^ 
The case which most nearly approaches this is Johnson v. 
Latham, reported in 20 L. J. Q. B. 286; S. C. 1 L. M. & 
P. 848. The award had been referred back to the arbitrator, 
" to reconsider the prospective directions which he had given 
for the purpose of defining, denoting, and perpetuating the 
limit of the depth at which the defendant is entitled to 
keep and maintain his weir." The arbitrator had awarded 
that '' the defendant was entitled to keep and maintain his 
said weir of the depth of fourteen inches, and no more." 
The court did not consider this portion of the award void 
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for uncertainty. The arbitra4^or farther stated, ^' I forth^ 
award and order, for the purpose of defining, denoting, and 
perpetuating the limit of the said depth at which the 
defendant is so entitled to keep his said weir, that within 
one calendar month from the date of this my award sucfa 
durable marks and erections be placed on the land adjoin- 
ing to the said weir as Mr. David Bellhouse, of Manches- 
ter, surveyor, may direct as being best adapted for so 
defining, denoting, and perpetuating the limit of the depth 
of fourteen inches, the said marks and erections to be so 
placed as aforesaid, and to be for ever hereafter kept in 
repair and maintained at the cost of the defendant." It 
was objected that this was not final, as it delegated the 
arbitrator's powers to Mr. Bellhouse, and left something to 
be done by him after the award was made. This objection 
was sustained, and the award was remitted to the arbitrator 
to reconsider the prospective directions above referred to. 
The second award recited the former award, down to the 
directions to Bellhouse, and the decision of the court 
referring it back, and stated that he had reconsidered, and 
** had caused to be placed certain marks and erections near 
to the said weir, shewing the depth at which the defendant 
is entitled by my said award to maintain the said weir. 
Now I do award and declare that the said marks and erec- 
tions so cl&sed to be placed by me as aforesaid, do cor- 
rectly denote and define the depth at which the defendant 
is entitled by my said award to maintain the said weir." 

Erie, J., in giving judgment in the Bail Court, says, *' It 
was further objected that the parties ought to have been 
heard upon the matter referred back, * * * * und 
that the omission of the arbitrator so to do rendered the 
award void. But as the principal matter referred back was 
confined to the prospective directions to the defendant 
relating to the weir, it may well have been that the arbitra- 
tor required no further evidence or discussion, and if so, it 
was not necessary to bear the parties again on the principal 
matter referred back." 

If there had been further evidence given, I doubt not Mr. 
Justice Erie would have said that the parties should have 
had notice ofthe intention of the arbitrator to receive it. 
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In the case before ub, the arbitrators do not say that the 
bench marks and measurements referred to in the last 
award only point ont with certainty the height at which de- 
fendants were to be allowed to keep their dam indicated by 
the first award, nor is there anything in the award itself to 
show that such was the fact. The first award was not re- 
ferred back merely for the purpose of amending it in that 
respect. By the reference back all was thrown open, and 
they might have varied it as they pleased, and really may 
have done so for all that appears. The rale or order was 
** that the matter be referred back to the arbitrators, to re- 
consider their award, hniiftheyfindin the plaintiff's favour, 
then to define," &c. The learned judge in one part of his 
judgment says, '* a competent engineer must without doubt 
be able to inform the arbitrators whether water is backed 
upon the plaintiff's property by means of the defendants' 
works; and whether the defendants have enjoyed the right 
to do so within twenty years before the commencement of 
the action is a very simple question of fact." 

If the report of the surveyors showed that the defendants' $ 

works did not cause the water to flow on the plaintiff's land, 
then the arbitrators could have awarded on the reference 
back to them in favor of defendants ; so that in truth the 
point was not simply the amendment of their award in one 
particular, but the whole matter was to be reviewed by them 
after the reports of the engineers had been received. 

In relation to the defendants' dam, .by the first award 
defendants were directed within ninety days from notice of 
the award to lower or reduce the new portion of the dam 
mentioned in the] bonds of submission and pleadings in 
the suit to the height of the original dam ; and it further 
provided that they should not use brackets on the said dam 
except in low water, and then not to the injury of the plain- 
tiff's privilege. 

By the last award, they direct defendants within the 

same period to reduce their dam in the pleadings mentioned 

by taMng one foot and three inches in depth off the main 

part thereof; and that the remaining part of the said dam, 

which the defendants call a feeder, shall be brought down . 
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to the same level with the main part of the dam when so 
reduced; and that the defendants shall not hereafter keep 
the said dam higher than five feet and nine inches from the 
bed of the stream to the top of the dam, which will be the 
height thereof after it has been so reduced; and that hrackeU 
shaU not at any time be used on the said dam, the present 
height of the dam being ascertained to be seven feet above 
the bed of the stream. They then refer to the marks, which 
they call bench marks, on certain physical objects, as point- 
ing out the mode of ascertaining the height of the dam 
according to their award. 

There is no doubt the second award was made on the 
report of the surveyors. The affidavits filed on the part of 
plaintiff say no evidence was received by the arbitrators, 
meaning, of course, no evidence except that of the survey- 
ors. As I have already observed, it does not appear that 
this last award merely followed that which they had previ- 
ously made, and only rendered it more certain. There is 
one marked difference : by the first award it would seem 
the arbitrators were inclined to allow defendants to use 
brackets in low water, but not to the injury of the plaintiff's 
pxivilege. By the last award they are forbidden to use 
them at any time. This change may be of but little conse- 
quence, but still it may affect defendants' interests, and if 
produced by the evidence or reports of the surveyors, defend- 
ants ought to have had the opportunity of knowing what the 
evidence was that was so given and acted on. If the change 
effects their interests materially, a fortiori they should have 
been allowed to be present and to have heard the evidence. 

The value of defendants' property may be materially 
affected by this award, and even by the changes made in it. 
The arbitrators have heard, either as evidence or reports of 
engineers, what may have materially influenced their judg- 
ment, in the absence of the defendants, who had no oppor- 
tunity of replying to or commenting on this evidence, or 
cross-examining the parties giving it, or of calling other 
testimony. I do not, therefore, consider that 1 can allow 
this award to stand. 

If the defendants had intimated to the arbitrators their 
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wifih to be present when the reports and evidence of the 
engineers were given, and the arbitrators had failed to notify 
them of their intention to hold a meeting to consider the 
reports and hear the evidence, I should without hesitation 
have set aside the award peremptorily ; but it is obvious that 
defendants have, since the majority of the arbitrators have , 
expressed their opinions adverse to them on the merits of 
{be case, been desirous of having the award fall through, 
notwithstanding the very great expense that has been in- 
curred: I do not feel that it would conduce to the ends of 
justice to permit this to be done if it can be avoided. 

I think the reasonable construction to put on the power 
given to the Court under the submission ''to refer back ta 
the arbitrators the said matters in difference * * * if 
they shall deem the award to be made as aforesaid defective 
in relation to the same, upon any application * * * 
which may be made to set aside the award so to be made," 
is that the power shall be exercised toties quoties until a 
valid award is made. Looking at the provisions of the 
Common Law Procedure Act on the same subject, and the 
decisions on this point under it, I am the more readily 
induced to come to this conclusion. 

The case referred to in 6 Q. B. 615 does not decide that 
the award may be referred back a second time, and there 
is no case deciding that it may not be so referred ; and as 
the award itself when made only binds by virtue of the 
original submission, so it may be argued that it will draw 
to its support any of the provisions in relation to the award 
contained in the submission. — See observations of Erie, J., 
in McBae v. McLean, 2 E. & B. at p. 951. 

On the whole, then, I think the best course *l can pursue 
is to refer the award back again as before to the arbitrators 
to reconsider their award, and if they find for the plaintiff 
to define specifically the height at which defendants are to 
be allowed to keep their dam, or pen back the water. They 
should give notice to the parties, and all the arbitrators, 
of their intention to meet for the purpose of taking the 
evidence of the engineers and receiving their report, and 
considering the award. They ought to hear any further^ 
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evidence that either party may wish to bring forward, either 
profesBional or on the qaestion of the extent to which the 
dam could properly be raised, giving both parties by them- 
Belves or their counsel an opportunity of cross-examining 
the witnesses, and commenting on the evidence. They 
should then take the matters into consideration and make 
their award. If there are any marks or monuments neces- 
sary to define the height which defendants are allowed to 
keep their dam, they should be made and described in such 
a way that there can be no uncertainty as to the rights of 
the parties. If the reference in the award to the bench- 
marks affords a clear means of shewing how high defendants 
are at liberty to keep their dam, they may be again used 
to shew the decision of the arbitrators, varying the height 
to meet any changed views of the arbitrators if they should 
change their views. 

From anything that appears, I do not feel warranted 
in saying that the arbitrators who have concurred in the 
award are not to be trusted. They have erred in not giving 
the defendants notice of their sittings when they took the 
evidence. They probably thought they were really carrying 
out the Judge's suggestion, and that it was not necessary 
to give either party notice of the meeting. I do not think 
the course they pursued shews any settled intention of 
doing injustice to either party, and therefore, to avoid the 
throwing away of all the very great expense that has been 
incurred, I think it better to refer the matter back to them. 

I understand it is the desire of the plaintiff that this course 
should be pursued, rather than that the award should be 
unconditionally set aside. I am willing to accede to his re- 
quest. Should the arbitrators award in his &vour, then, of 
course, the defendants, if so advised, may move the Court 
to set aside the award on the ground that I have no right 
to refer the matters back. The application should be to the 
full Court, when there will be an opportunity of obtaining 
a more satisfactory decision as to the right of the Court to 
refer matters back to an arbitrator under such a consent 
more than once. There is no decided case in favour of my 
view: there is none against it. It seems to me consistent 
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^wxlh the reason and objeet of giying sneh a rights that 
it should be exercised oniil a proper award shall be made. 
I think it better to refer the matters back to the arbitrators 
as the plaintiff desires, than to have the trouble and 
expense ineurred in this matter go for nothing. 

I may remark, for the information of the arbitrators, 
that in England the Judges frequently express their opinion * 
that it is not desirable to employ the attorney for either of 
the parties to draw up their award. 



MgLeak y. Stuabt and Gobdom. 

Filin0 coffnovit — C, L. P, A. 1857, «ec. 17 — Cofutruction of. 

Held, affiiming Gonunercial Bank v. Fletcher, 8 0. P. 181, that under the 
17th section of the Common Law Procedure Act, 1857, it is nnneceasanr 
to file a oognoYit on which jndgment has been entered within a month 
after it was given. 

[QT7EXN*8 BBNCfH, H. T., 1859.] 

J. JB. Read obtained a rule on the plaintiff to shew cause 
why the final judgment and the fi. fa. against the defen- 
dioits' goods, issued in this cause, directed to the sheriff of 
the county of Waterloo, and a writ of venditioni exponas 
issued thereon, and all proceedings upon it, should not be 
set aside on such terms as the court should think fit, upon 
the ground that neither the cognovit on which judg- 
ment was entered, nor a sworn copy thereof, was filed of 
reeord in the proper office of the court in the county in 
which the defendants, or either of them, resided within one 
mionth after the said cognovit was given pursuant to the 
17th section of the Common Law Procedure Act of 1857. 

The cognovit was signed on the 10th of March, 1858: 
judgment entered on the 24th of March, 1858 : judgment 
roll transmitted to Toronto on the 26th of March, 1858, 
and^. fa. issued to the sheriff of Waterloo on the 1st of 
July, 1858, returned on the 17th July, and ven. ex, issued 
on the same day. 

It was sworn that both the defendants resided in the 
village of New Hamburg, in the county of Waterloo, during 
the month of March, 1858, and indeed from December, 
1866, to the 20th of July, 1868. 

The deputy clerk of the crown for the county of Waterloo 
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swore that no cognovit in this cause, nor any copy of cog- 
novit, was filed in his office from the 10th of Augast, 1857, 
to the day of his making his affidavit, viz., the 18th of 
October, 1868. 

On the 22nd of June, 1868, a writ oifi.fa. issued to4he 
sheriff of Waterloo, against the goods of the defendants, at 
the suit of Andrew T. Gault and Bobert L. Gault, endorsed 
to levy d9142 and interest, under which he seized the 
goods of defendants about the month of June, 1868. 

On the 6th of July, 1868, the writ otfi.fa., issued in this 
cause of McLean v. Stuart and Gordon, came to the sheriff 
endorsed to levy 148 dollars and costs, &c. 

On the 18th of July, 1868, the sheriff returned to the fi. 
fa. ats. Gault and Gault, that he had seized upon it goods 
of defendants to the amount of d960, which remained on 
hand for want of buyers, and ntdla bona for the residue, 
on which a ven. €x. issued on the 14th of July. 

On the 16th of July the sheriff returned to the Ji. fa. in 
the cause of McLean v. Stuart and Gordon, that he had 
seized goods to the amount of five shillings, which remained 
on hand for want of buyers, and nuUa bona as to the 
residue, and on the 19th of July a venditioni exponas in 
McLean's case came to the sheriff. 

On the 8th, 9th, and 12th of July the sheriff received 
three writs of Ji, fa. upon judgments of other plaintiffs 
against these same defendants. 

About the end of July he sold the goods of the defendants 
under the two writs of ven. ex. ats. Gault and Gault, and 
of McLean for i£211 16s. 2d. besides his own fees ; and he 
swore that after satisfying the fi. fa. at the suit of Gault 
and Gault, he had £62 128. 6d. in his hands besides hia 
own fees. And afterwards (on the 21st of October) he sold 
other goods of the defendants for £2 12s. 8d. besides his 
own fees, which sum he had still in hand. 

The defendant Stuart and the defendants' attorney de- 
nied any fraud or collusion in giving the cognovit. 

The plaintiff's attorney swore that between the taking the 
cognovit and the issuing execution he was informed, and 
so beUeved, that the defendants had moved into the county 
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of Perth, where the judgment had been entered, and did 
not therefore think it necessary to file an attested copy of 
the cognovit, or to enter judgment in the county of Water- 
loo, where they resided when they gave the confession. 

This application was made on behalf of another creditor 
of the defendants. 

Eccles, Q. C, shewed cause. 

BoBiNsoN, C. J., delivered the judgment of the court. 

It has been determined in the Court of Common Pleas, in 
the case of the Commercial Bank y. Fletcher^ (8 C. P. 181,) 
that the 17th section of our Common Law Procedure Act, 
1857, does not apply in any case in which judgment hag 
been entered upon the cognovit within the month ; and that 
what the legislature designed was to prevent debtors' goods 
being subject to be affected by confessions of judgment upon 
which no judgment could be entered for a certain period, 
or on which judgment had at least not been entered, so that 
other parties could have knowledge of them, unless they 
should be filed within the period limited by the Act. If we 
should happen to have doubts about concurring in that view 
of the statute, it would be proper for us to conform to that 
decision until it had been reversed on appeal, because we 
cannot tell what number of judgments for large amounts 
entered upon confessions given since that decision may not 
at present be depending upon our adhering to it and sup- 
porting what has been done in conformity to the law as laid 
down in that judgment. But this court happens to have 
expressed the same opinion upon the question in the case 
of Armour v. Carruthers, (ante, page 217,) though the facts 
of that case did not necessarily bring up precisely the same 
question. 

Our opinion is, that the plaintiff in this cause having 
entered up his judgment on the 24th of March, 1858, on a 
cognovit taken on the 10th of March, was not bound to file 
the cognovit, or a copy of it, within the month, in the 
county in which the defendants resided, and that the rule 
therefore must be discharged. 

Bule discharged. 

47 VOL, n. ^ , 
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Mabun y. Kebgak. 

Reference to three arbitratort — Award by two — Notice to third — Verbal sub- 

minion. 

Under a Bubiniflsion to three arbitrators, the award to be made by any two 
of them, where the award was drawn np as though to be executed by ttie 
three, bnt was executed by two only, and no final meeting had of all three 
for settling the same, nor notice given to the one who did not sign it nxitil 
some days after : 

Held invaJid, as contrary to the rule that the parties have a right to the 
arguments, experience, and judgment of each arbitrator at every ztage ot 
the proceedings. 

Held also, that on the facts set out below nothing appeared to support the 
award as to a matter alleged to have been verbally submitted, but not ln> 
eluded in the written reference. 

[PiuoTioa OousT, H. T., 1869.] 

Motion to set aside an award. 

The parties on the 27th of Maroh, 1868, (Saturday,) en- 
tered into an agreement by indenture, which recited that 
the defendant had surrendered a lease of a oertam farm he 
had taken from the plaintiff, and some other matters 
between the parties were thereby settled; and then the 
instrument recited that the plaintiff had purchased the 
defendant's two-thirds interest or share of all the wheat 
<srops then in the ground upon the farm, the price to be 
fixed by arbitrators : also, the plaintiff was to pay defendant 
for cutting what wood was then piled on the road near the 
dwelling house, and for hauling the same ; and then &e 
parties appointed John Gage, of Bartonville, and William 
Spera, of the township of Saltfleet, alone, or they with any 
person they might appoint, in case they should think it 
likely they would disagree, or in case they should disagree; 
their award, or the award of any two of them,, to be final 
and conclusive ; the valuation to take place as soon aa 
possible, and not later than Thursday next (the 1st of 
April). On Tuesday, SOth of March, Gage and Spera 
appointed William Freeman the third arbitrator. The award 
bore date the 1st of April, (Thursday,) and was signed by 
Gage and Freeman. 

The following grounds were stated upon which the motion 
was made to set aside the award : — Ist, that the award was 
only signed by two out of the three persons named, thou^ 
it purported, upon the face of it, to be made by all three. 
2ndly, that there never was any verbal submission between 
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tbe parties, as recited in the award, as to any other mat- 
ters. 8rdly» that the award was against natural justice^ 
and contrary to the duty of the arbitrators, because the 
same in amount was grossly excessive. 4thly, that Gage 
and Freeman improperly made their award by doing so 
without tendering it to Spera, or shewing the same to him, 
or notifying him of their intention to execute such award, 
or consulting him in that behalf, until after the others had 
signed it, and the time for making it had expired. 5thly, 
that Gage and Freeman improperly and unjustly made 
their award without hearing the plaintiff or his eyidence^ 
or giving him an opportunity to produce evidence. 6thly, 
that the two arbitrators acted from whim or caprice, and 
without any principle of computation. 7thly, that the arbi- 
trators were actuated and influenced by partisan prejudice, 
and designedly and deceitfully awarded large and excessive 
sums by way of covering matters which by the submission 
were excluded from their consideration. 

The quantity of wood, as it appeared from measurement, 
the cutting and hauling of which was referred, was some- 
thing less than eighteen cords. The wheat in the ground, 
as measured, was a little over eleven and a quarter acres. 
The award directed that the plaintiff should pay the de- 
fendant, for cutting and hauling the wood, £6 16s., and for 
the value of the wheat £72 10s. A third item was men- 
tioned in the award, and respecting this the award recited 
thus: — *' And whereas, after the making and executing of 
the said recited agreement, it was verbally agreed by the 
said Bichard Martin and William McLeUan Eergan, re- 
spectively, that Vhe said Bichard Martin should pay to the 
said WUliam McLellan Eergan the price or value of his 
labour in hauling certain manure on the said land, which 
price or value the said arbitrators were authorised and em- 
powered to fix and determine, and the same was to be 
included in and form part of their award." The amount 
directed to be paid by the plaintiff, in respect thereof to the 
delendant, was £15. 

Bums, J. — In disposing of this application, I do not con- 
aider it necessary to notice any more than the second and 
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fourth objections. As to the others, I should find great 
difficulty in entertaining them. As to the value of the 
wood, it appears the plaintifTs arbitrator would have 
yielded to that if they could have agreed about the re- 
mainder of the items; and as to the value of the wheat, it 
may be altogether disproportionate to the price or value of 
other fields of wheat in the same neighbourhood, but the 
parties put themselves upon the judgment of these arbitra- 
tors to settle that point. As to the award being made 
behind. the back of the plaintiff, and his not having an 
opportunity of being present, it appears he was notified, 
but was content to leave his interest to be looked after by 
his arbitrator. 

With regard to the second objection, the award is framed 
with great care, so that the £15 might be separated from 
the residue ; and it recites that the plaintiff agreed to pay 
for the hauling of the manure, and that the price was left 
to the arbitrator. The plaintiff positively swears that this 
is untrue, and the only ground for supposing the arbitra- 
tors had any such authority is what the defejidant told 
them. He swears that it was so agreed when the sub- 
mission was entered into, and he thought the submission 
contained it until the matter was before the arbitrators . The 
arbitrators directed the defendant to procure a line from the 
plaintiff to say they might consider that question. The 
whole three arbitrators met on the 81st of March, and then 
the defendant went to the plaintiff to procure his authority 
that they might consider the question about the manure. 
The plaintiff refused to give any authority, but the de- 
fendant stated to the arbitrators on his Return that the 
plaintiff, was willing that they might consider how much 
the hauling of it was worth, and upon that. Gage says, to- 
gether with what they thought that the plaintiff had 
authorised Spera to do, they acted. Spera swears that he 
would not agree to allow anything for the manure, because 
the matter was not referred, and because the defendant did 
not, and he 9aid he could not, procure any writing to that 
effect from the plaintiff. It seems then that the arbitrators 
acted in that respect from the verbal information of the 
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defendant. It seems somewhat strange that they shonld 
have done so when the other matters were referred to them 
in writing, and that they shonld have recited in their award 
that the plaintiff had agreed to pay the price of hauling the 
manure, when they had no warrant for such an assertion 
but that of the defendant alone. This part of the award, if 
the rest could be upheld, must be ordered to be struck out, 
but it has an important bearing also upon the other objection. 
The last meeting of the three arbitrators was on the 81st 
ot March, and they separated without on that day coming to 
any final understanding. The award it seems was drawn 
up and signed by the two on the 1st of April. What Spera 
swears to is this : " The first I saw or heard of the award 
from Ghkge and Freeman, or either of them, or of their mak- 
ing or intending to make the same, was when I was passing 
said Gage's house on the 4th of April, or about that time, 
and after the time for making the award had passed, when 
Oage wanted me t6 sign it. I said I would as to the wood, 
but not as to the wheat and the manure. He then asked 
me how near we could come to an award. I told him the 
same as before, and he then figured up what the amount 
between us was, and then he said it was no use, there was 
too much between us, and we then parted; that was the 
last time I was asked by either said Gage or Freeman to 
join with them in the award.'' This statement is not de- 
nied in any way, and it shews there was no meeting 
appointed for ending the matter and signing the award. The 
award had then, as it appears, been already signed by the 
other two, and what may have passed between those two we 
do not know. The only answer given to this, is what is 
stated by Gage in his affidavit, viz.: — "That when we last 
met Mr. Spera agreed to join us in an award for eighteen 
dollars less, which was to be taken from our value of the 
wheat and drawing the manure — ^the greater part, however, 
was from the latter; that he agreed with us as to the value 
of cutting and hauling the wood ; and that on that occasion, 
which was the last time that we discussed the matter, I and 
Mr. Freeman agreed upon the value of the three items men- 
tioned in the award, and Mr. Spera agreed to eighteen dollars 
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less upon the whole, and would not agree with us, and the 
award was drawn and signed for the amount that I and Mr. 
Freeman agreed upon." 

The award is not drawn up as upon any refusal of Spera 
to sign, or that the two had made an award because the 
three could not agree. Of course it was not necessary that 
it should do so; the award is legal upon the face of it, not- 
withstanding two only signed it ; but from the circumstance 
of the award being drawn as if all were to sign, and the fact 
that it was signed by two without any knowledge whatever 
of the third, and that the third was asked some three or 
four days afterwards to sign also, when he refased, it is 
proved to my mind beyond any doubt that there never was 
any meeting called or appointed for settling or signing the 
award. The rule is that ''the parties are ^ititled to have 
recourse to the arguments, experience, and judgment of 
each arbitrator at every stage of the. proceedings, brought to 
bear on the minds of his fellow judges, so that by conference 
they shall mutually assist each other in arriving together 
at a just decision." — Bussell on Awards, 214. 

Beading the ertatement of both parties, I can arrive at no 
other conclusion than that this rule has been violated in 
this instance in the most important point of the whole 
matter, namely, the giving and rendering the judgment 
which should bind the parties. 

The award therefore must be set aside. 



Wilson v. Wilson. 

Specially endoned summons — Judgmtnt on — Fraud — Right of nhiequaU 
judgment erediton to attach, 

A Biibseqnent judgment creditor of defendant oannot attack a prior judg- 
ment for insufficiency of the special endorsement on the wriv on wMdi 
it was obtained ; 

But he may do so on the ground that it was allowed to be entered by fraud, 
and to defeat his claim, for judgments obtained, on a writ ipeiually en- 
doned, are for this purpose to be looked upon in ^e sane light as if 
founded upon a confession. j 

Where it appeared that the bona fides of the judgment was opeAo mBj^aum, 
an issue was directed to determine it. 

[Pbaotice Cottbt, E. T., 1S59.] 

This was an application made by the Commercial Bank of 
Canada, creditors of the defendant, either to set aside the 
plamtiff*s judgment entered in this cause, or to direct an 
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iBSue to try whether th^e was a consideration to 8niqp<Mrt 
the jadgment. 

The plaintiff's judgment was entered by default npon a 
specially endorsed writ of summons, and execution issued 
on the 25th of March, 1859, against the defendant's goods ; 
and the Commercial Bank obtained a judgment against the 
defendant on the 9th May, 1859, for d93,306 I^s. Sd., upon 
a yerdict rendered against defendant. 

The application of the subsequent judgment creditor wa& 
made upon two grounds. First, that the plaintiff was not 
entitled to sign a final judgment for want of appearance to 
a writ of summons specially endorsed thus : '^Jg2000 on a pro- 
missory note for that amount, dated the 4th of April, 1855, 
made by the defendant. Also £450 to amount of account 
rendered, bearing date the 5th day of March, 1859. The 
plaintiff claims interest on £2000 from the 7th of April, 
1856, and interest on £450 from the 6th of March, 1859." 
The writ of summons was issued on the 7th of March, 1859. 
Secondly y that the plaintiff was the son of the defendant, 
and was a teamster in the defendant's employment, and 
there was strong reason for belieying that the note had been 
^ven, and the judgment allowed to be entered by default, 
in order to defraud the Commercial Bank, and defeat their 
judgment, and to protect the property of the defendant. 

BuBNS, J. — I intimated at the argument that I did not 
think the first ground could be allowed to be urged by the 
Commercial Bank, for they are no parties to this judgment. 
If the plaintiff could not properly sign a judgment upon such 
an endorsement upon the writ of summons, it was only an 
irregularity of which the defendant himself, or those claim- 
ing as privy under him, could take advantage, supposing 
it to be conceded that it would be irregular to sign judg- 
ment upon a summons so endorsed. 

The second ground is a very important matter to con- 
sider. The following cases, Harrod v. Benton, (8 B. & C. 
217,) Martin v. Martin, (3 B. & Ad. 984,) Sharpe v. Thomas, 
(6 Bing. 416,) establish that a subsequent judgment credi- 
tor may attack a judgment obtained on a warrant of attor- 
ney on the ground of fraud, upon an application to the court 
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by a motion. Indeed, there appears to be no other way in 
a court of law to do it, for upon rival executions placed in 
the hands of the sheriff, the court will not relieve him upon 
any application for an interpleader to determine the priority 
of the writs. In Harrod v. Benton, Lord Tenterden said, 
"The question whether they were fraudulent or not might 
be tried in an action against the sheriff for a false return; 
but it is hard upon the sheriff that that question should be 
tried at his expense." The court held that it had jurisdic- 
tion over a warrant of attorney, which it might exercise at 
the instance of any party who had any interest in support- 
ing it, or in setting it aside. 

The question in this case is, whether that principle be 
applicable to a judgment obtained under the provisions for 
endorsing the writ of sunmions specially, and obtaining a 
judgment for want of appearance, according to sections 41 
and 60 of the Common Law Procedure Act, 1856. Before 
such a provision was enacted, unless in the case of obtain- 
ing a judgment by confession of the defendant or warrant 
of attorney, no final judgment could be had except through 
the act or medium of the court in some way. I know of no 
class of judgments which were liable to be attacked by the 
summary mode of motion except those obtained by the 
voluntary act of the defendant. The recent enactment 
allowing the plaintiff to take a final judgment at once, upon 
filing a writ of summons specially endorsed with an affida- 
vit of personal service, has opened the door to collusion and 
fraud quite as wide as may be used with cognovits and 
warrants of attorney, and I think the non-intervention of 
the defendant in the obtaining of the judgment, together 
with the activity of the plaintiff, should be considered by the 
court quite as strong a reason for interfering as where the 
judgment is obtained by the activity of the defendant in the 
matter. The non-intervention of the defendant in the 
matter, where it requires no interference of the court to 
assist in obtaining the judgment, should, it appears to me, 
not place others who are interested in questioning whether 
such conduct is for the purpose of enabling the plaintiff to 
perpetrate a fraud in a worse position than if the defendant 



Digitized by 



Google 



GLEN V. THE GRAND TBUNK RAILWAY CO. 877 

had actively aBsisted the plaintiff to do it, by giving a con- 
fession of judgment or warrant of attorney. 

In this application, it was scarcely possible for the Com- 
mercial Bank to do more than raise a ground of suspicion 
against the plaintiff's claim for £2000, on a note said to be 
given so long ago as the 4th of April, 1855. I do not feel 
at all satisfied with the manner in which the plaintiff ha& 
endeavoured to sustain the claim, and if the parties were 
all subjected to an examination before a jury, the truth of 
whether the defendant did owe the plaintiff an amount such 
as claimed, or whether the whole was a contrivance to pre- 
vent the effect of the judgment which the parties foresaw 
would be obtained by the Commercial Bank, would be much 
better ascertained. 

I think the matter should be settled by an issue between 
the parties, as suggested by Lord Tenterden in Harrod v. 
Benton. That the court has power to direct a feigned issue 
to inform the conscience of the court upon any disputed facta 
arising upon motion or argument, cannot be doubted. I refer 
to Rex V. Mayor and Jurates of Rye, (2 Burr. 798,) and 
Hoskins v. Lord Berkeley (4 T. R. 402). T^e issue should 
be between the Commercial Bank as plaintiffs, and Charles 
Wilson, the plaintiff in this suit, as defendant; and should 
be to try whether the judgment obtained by Charles Wilson 
V. John Wilson was founded upon a valid and bona fide con- 
sideration, and the present rule to set aside the judgment 
be enlarged until after the determination of the issue. 



|6len v. The Grand Trunk Railway Company. 

AwarA-'Certainty-'FinaUty'--Arhitrator$t how far hound by ttriet law-^CoiU* 

An aotion agamst a railway company for penning back water, and thuB pre- 
▼enting the use of the plaintilTB millB, was referred to arbitration, with 

Sower to the arbitrators to determine the damage ahready enstained, and to 
ireet how the channel should be formed by the defendants, or fix a sum 
to be paid in lien thereof at defendants* option, and a time within which to 
choose. They awarded £975 for sach damages, and directed that within 
three months from the 1st of July, 1858, defendants shoold constmot a 
channel of specified size, or in lieu thereof should pay the plaintiil |500 
on or before the Ist of Angnst, 1858. 
Held—1, That it could not be assumed, from the fapt that the annual rental 
of plaintifTs mills was only £250, that the damages had been giyen for 
more than six months before the commencement of the suit ; and sembU^ 
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that this oould form no objection, for that arbitrators, when not restrained 
by the submission, are not bound as the judges are in a court ef law. 

2. That the award in other respects was sufficiently certain and final. 

Where the costs of the reference are in the discretioh of arbitrators, and 
the award says nothing about them, each party pays his own costs of 
reference, and the costs of the award are to be borne equally. 

[Pbacticb Coxjbt, H. T., 1859.] 

An action was commenced by the plaintiff against the 
defendants, on the 30th of January, 1868, for obstructing, by 
means of a railway, a stream, and penning back the water, 
whereby the plaintiff was hindered and prevented from using 
Ms mills and premises as he had been accustomed to do. 

The plea was not guilty by statute. 

At the spring assizes of 1858, at Gobourg, by agreemeut 
of the parties, a verdict was entered for the plaintiff for dElOO, 
And all matters in difference in the cause were referred to 
arbitration, with power to the arbitrators to order the verdict 
to be increased, or to enter a verdict for defendants. The 
Agreement also gave authority to the arbitrators, if they found 
for the plaintiff, to fix and determine the damage, if any, 
ahready sustained ; also, to what extent or how the channel 
in which the water then flowed should be lowered or deep- 
ened to remove the cause of complaint; or fix a sum to be 
paid in, lieu thereof, at the option of the defendants; the 
election to be made in such time as the arbitrators should fix. 

The arbitrators chosen were two civil engineers and a mill- 
wright. On the 12th of July, 1858, the three arbitrators 
made their award, and they thereby directed that the verdict 
entered for JEIOO should be increased to £875, in lieu of aU 
damages already smtained. They further awarded that within 
three months from the 1st of July, 1858, the defendants 
should cause to be constructed a channel of not less than 
thirty-six feet in width, and as deep as the bottom of the 
water way in the railway culvert, and described in a plan 
accompanjdng the award; or in lieu thereof should pay or 
<;ause to be paid to the plaintiff $500, on or before the 1st 
of August, 1858. 

The defendants moved to set aside this award, on the fol- 
lowing grounds : — 1. That damages are given for more than 
six months before the commencement of the action. 2. That 
the award is more extensive than and exceeds the submission 
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in this respect; that npon the reference of the damages it is 
npon all matters in difference, whereas the submission is, as 
to damages, of all matters in difference in the cause. 8. That 
the award is not j&nal, inasmuch as it is not said whether the 
doing the work or the payment of the money is intended to 
be a final and complete satisfaction. 4. That the award does 
not dispose of all matters in difference, and does not shew 
what shall be done to make a final end of the complaints in 
the declaration. 5. That the award does not make any dis- 
position of the costs. 6. That it is not made in any cause, 
and does not dispose of the cause referred. 

Burns, J. — ^With respect to the first two objections, there 
is nothing to shew that the arbitrators, in awarding the 
amount they have done, have gone beyond six months before 
the commencement of the action. It is only the opinion of 
the defendants' solicitor they have done so, inasmuch as he 
says the annual rental of the plaintiff's mill was only ^5250, 
and from that he infers the arbitrators have gone to a period 
beyond the six months. And further, it is contended that 
the arbitrators, if they have done so, have exceeded their 
authority. I am not prepared to admit this. On looking at 
the submission, I find, after the parties have stated that 
they agree to refer the matters in difference in the cause, 
as if that perhaps was not wide enough to embrace all they 
meant, the submission says, ''if the arbitrators shall find 
in favour of the plaintiff, then they may fix and determine 
his damages, if any, already sustained." There is no limi- 
tation of time, and if they had power, as I think they had, 
to fix the amount of damages already sustained, then, when 
we look at the declaration, we find the plaintiff claimed 
damages from the 1st of January, 1857, to the bringing of 
the action. We must not forget that if parties leave their 
cases to arbitration, if the parties themselves do not fetter 
the arbitrators, they are not bound as the judges are in a 
court of law. 

With respect to the third and fourth objections, the effect 
of the award is that the defendants may pay $500 on the 1st 
of August, 1858, to the plaintiff, or do the work themselves 
within three months from the 1st of July, 1858. This 
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appears to me a final disposition of the matter. There is 
to the 1st August for the defendants to elect whether they 
will pay the $500, and if they do not choose to do that, 
then they have two months more to do the work in. 

As to the fifth objection, the costs of the cause, by the 
submission, were to abide the event. The ordering of the 
verdict to be entered for the plaintiff disposes of them. 
The costs of the reference were to be in the discretion of 
the arbitrators, but the award makes no mention of them. 
The arbitrators are not bound to say anything about them 
when left to their discretion, and if they gave no directions 
as to those costs it is supposed their discretion is exercised 
in this way, that each party pays his own costs of the 
reference, and the costs of the award are to be borne by 
the parties equally. 

The sixth objection is a sort of make-weight to the others, 
and I need make no observation upon them. 

The rule must be discharged with costs. 



Myers v. Hutchinson. 

Attorney — Security for eott$, 
Sdonrity for costs, signed by the attorney for the plaintiff and his partner, 

having been pnt in and allowed by the master; 
Held, not good seenrity, and the bond ordered to be set aside. 

[Chambebs.] 
Summons calling on the plaintiff's attorney to show cause 
why the allowance by the master of the sufficiency of the 
bond for security of costs should not be set aside, on the 
ground that the same was signed by the plaintiff's attorney 
and his partner. 

BiOHABDS, J. — There is no doubt that an attorney can- 
not justify as bail to the action. It is said in some places 
that this is to protect the attorney from the importunity 
of his client, &c., and that if he chooses to become bail, 
and is not objected to, he is liable. I have no doubt he is 
estopped by his own act in becoming bail from denjring his 
liability. On the other point, however, the earliest role 
which I can find on the subject was made by B. B. in Michael- 
mas Term, 1654, sec. 1, 2 Douglas, 466: ''It is ordered 
that for the prevention of maintenance and brocaget no 
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attorney be lessee in an ejectment, nor bail for a defendant, 
in this court, in any action." It has been held that the 
rule extends to the partners and clerks of the attorneys, 
as well as to the clerk of another attorney not the attor- 
ney of defendant, as being within the spirit of the rule. 
If the object of the rule be to prevent maintenance, it 
would extend as well to being security for costs as to 
being bail to the action. I am not aware of any express 
decision by the courts of common law in England on the 
subject. On referring to the master of the court of Com- 
mon Pleas, he states that the subject was brought before! 
Chief Justice Macatday, in a case in which Mr. Jarvis, the 
plaintiff's attorney, was concerned, and that after taking 
time to consider he prepared a written judgment, in which 
he came to the conclusion that the plaintiff's attorney 
could not, if objected to, be approved as sufficient security 
for costs. Mr. Jarvis, on being referred to, recollected the 
case, and that the decision was against him ; but stated it 
ought not to bind, as it had not been reported. The cases 
of Panton v. Labertouche, and Ganteaume v. same defend- 
ant, reported in 12 L. J. 436, 7 Jur. 589, decided before 
the Lord Chancellor, shew that the attorney is not good 
security for costs in equity, and are decided on what is 
there assumed to be the rule at common law. It is pro* 
bable that the reason why we have no reported cases at 
common law on the point in England, is that the masters 
there never approve of an attorney as security for costs. I 
think the reason of the rule for excluding an attorney as 
bail to the action applies equally to his being excluded as 
security for costs in a suit in which he is attorney; and 
as the same principle would apply to chancery, I think the 
cases referred to, as well as the decision of C. J. Macatday, 
are authorities on the point, and will therefore make^ an 
order to the effect required. 



NOAD ET AL. V. PROVINCIAL InSUBANOE CoMPANY. 
Security for eoits — Affidavit — Information and belief. 
An affidavit that deponent " is infonned and verily believes " that the plain- 
tiff resides ont of the jurisdiction, is not sufficient to support a snmmona 
for security lor costs. [Ghambsbs.] 

The affidavit on which a summons.for security for <50strQQQ[^ 
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was obtained, stated that the residence of the plaintiffs was 
at the city of Quebec, in Lower Canada, out of the juris- 
diction of the court, and that they were usually resident 
and then resided there, ''as I am informed and verily 
believe.*' This was objected to as insufficient. 

EiCHARDS, J. — The plaintiff refers to Joynes v. Collinson, 
2 D. & L. 449, where it was decided that an affidavit stating 
that deponent " has been informed, and verily beUeves, 
that the residence of the plaintiff is at Glasgow, in the 
kingdom of Scotland ; and that he now, as this deponent 
has been informed, and verily believes, resides there, out 
of the jurisdiction of this court," was insufficient. Parke, 
Baron, in giving judgment, says : ** According to the books 
of practice, deposing to information and belief is not 
enough. There can be no difficulty in making a positive 
affidavit, for a defendant has only to take out a summons 
to be furnished with the plaintiff's residence." 

These applications are not generally favoured by the 
court, and as the case referred to is decided by the full 
court, I think I ought to adhere to that decision, as it is 
expressly in point. Jervis, C. J., in Goatley v. Emmott, 15 
C. B. 291, in a somewhat similar case observes, ** The habit 
of this court is to adhere to the authority of decided cases; 
for it is essential that the practice should be consistent and 
uniform." I think the summons must be discharged. 



The Bank of Upper Canada v. Vanvochis et al. 

Appearance for one defendant only — Judgment against both — IrregukLrity or 
nullity — Laches, 

A summons specially endorsed was served on two defendants on the 7th of 
December, an appearance entered on the 14th for one only, and judgment 
signed against both on the 19th as if no appearance had been entered. A 
fi. fa. was given to the sheriff on the 13tb January. The defendant who 
had appeared applied in March to set aside the judgment, Ac, on affidavit 
that he was not aware of its having been signed until the 4th of that 
mbnth ; the deputy-sheriff, however, in answer, swore that a few days 
after receiving the fi. fa. he informed this defendant, who replied that he 
would endeavour to arrange it. 

Held, that the judgment under the facts shewn was not a nullity, and that 
defendant w^as too late in his application. 

Under the old practice a judgment entered without appearance was a null- 
ity, defendant not being in court, but under the C. L. P. A. he is deemed 
to be in court after the time for appearance has expired. 

[Chahbebs.] 

A SUMMONS issued on the 16th of March, calling on the 
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plaintiff to shew cause why the judgment signed, and the 
writ of execution^ and all subsequent proceedings thereon, 
should not be set aside, so far as related to defendant 
Arnold, on the ground that judgment was signed after an 
appearance had been entered for Arnold within the proper 
time after service of the summons. 

Cause was shewn on the 28rd of March. The action was 
brought to recover the amount of a promissory note made by 
the defendant Arnold, and endorsed by the other defendant. 
The summons, a specially endorsed one, was served on both 
defendants on the 7th of December last, and an appearance 
duly entered on behalf of Arnold on the 14th of December, 
and a final judgment was signed against both defendants on 
the 19th of December, as if no appearance had been entered 
for either. A^. fa. was issued on the 1 2th of January, and 
placed in the hands of the sheriff of Oxford on the 13th of 
January. Defendant Arnold stated in his affidavit tbat he 
was not aware of any judgment having being signed against 
him until the fourth day of March, and then he heard of it 
through his attorney, Eobert Martin, who discovered, in 
searching the registry office, that a certificate of the judg- 
ment had been registered there. The delay in applying be- 
tween the 4th and 15th of March was satisfactorily ac- 
counted for. 

The plaintiff objected that defendant had not applied in 
time to set aside this judgment, the same having been signed 
on the 19th of December, and the application to set aside 
not having been made until nearly three months after. He 
filed the affidavit of the deputy- sheriff of Oxford, who stated 
that within three or four days after the receipt of the writ of 
fi. fa. by the sheriff, he saw defendant Arnold and informed 
him that such writ was in the sheriff's hands for execution, 
and that Arnold replied that he would try and arrange it. It 
was further agreed on behalf of the plaintiff that as there was 
no affidavit of merits, the judgment would not be set aside, 
after the defendant was clearly guilty of laches. — Weedon 
V. Garcia, 2 DowL, N. S. 64 ; Holmes v. Eussel, 9 Dowl. 487- 

On behalf of the defendant it was contended that he swore 
positively he had no notice of the proceedings ; that he had 
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proceeded regularly, and that after he had appeared, the 
power given by the Btatnte to sign judgment without declar- 
ing was gone; that such judgment was a nullity, and if a 
nullity he could apply at any time to set it aside. It was 
further suggested, as the plaintiffs had several executions 
against defendant, he might not have understood the de- 
puty sheriff as refeixing to this cause, and therefore it could 
not be said he had knowledge of the plaintiff's proceeding 
in the action; and that he had so sworn. Boberts v. Spurr, 
9 Dowl. 651, was referred to. 

BiCHABDs, J. — I must assume that defendant Arnold was 
informed as far back as the month of January that the fi.fa. 
in this cause was in the sheriff's hands. Of course this must 
have escaped his recollection when he made the affidavit 
filed on his behalf. If he was so informed, then he is too 
late to move to set aside the judgment, if the signing of the 
judgment is not a nullity. I cannot say I consider the sign- 
ing judgment a nullity under the facts shewn. If the plain- 
tiff had declared, and detendant had pleaded, and the plain- 
tiff has signed judgment by mistake, overlooking the plea, 
that judgment could not be treated as a nullity, it would 
merely be an irregularity. The case in 9 Dowling seems 
to me very strong authority for the plaintiff. There no 
notice whatever of any proceedings was given to defendant, 
and the first intimation he had of any proceedings against 
him was an execution levied ; but because he neglected to 
apply in due time, and there was no affidavit of merits, the 
judge refused to set aside the proceedings, holding that they 
could not be treated as a nullity. Coleridge gives a mode of 
testing whether an objection be a nullity or an irregularity. 
He says, "If he can waive it, it amounts to an irregularity; 
if he cannot it is a nullity." I think this irregularity could 
have been waived, and therefore defendant by his laches has 
waived it, and cannot now set aside the judgment. The case 
referred to by defendant, in 8 Dowl., only shews that under 
the old practice proceeding to judgment when defendant had 
not appeared, and no appearance had been entered for him, 
was an irregularity amounting to a nullity, as no proceeding 
in the nature of a judgment could be had until the party was 
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in eourt; but under the Common Law Procedure Act, I ap- 
prehend, after the time for entering an appearance has 
passed, the party is deemed to be in court. I am of opinion 
the summons must be discharged. The only doubt I have is 
as to costs; being moved with costs, as a general rule it is 
discharged with costs, but as this is the first case I am aware 
of of this kind since the Common Law Procedure Act, let 
the suromons be discharged without costs to either party. 



The Corporation of East Nissouri v. Cogswell et al. 

Suhposna — A ttachment. 

Where the affidaTit of service did not state that the original subpcena had 

been shewn to the witness : 
Held, that attachment would not lie, though the witness attended several 

days previous to the daj of trial, and was paid. 

[Practicb Coubt, H. T^ I860.] 

This was an application against W. A. Gray, a witness 
in this cause subpoenaed to attend at the last assizes held 
at Woodstock, to give evidence on the part of the plaintifts, 

D. O. Miller, in Michaelmas Term last, obtained a rule 
nisi on Mr. Gray, to shew cause why an attachment should 
not issue against him for his disobedience to the subpoena. 
The rule was enlarged until this term. 

Richards, Q. C, shewed cause. He relied upon the fact 
of the affidavit of service not stating that the original sub- 
poena had been shewn to the witness, as an answer against 
granting an attachment. 

The affidavit of service shewed that a copy of the writ 
was served on Saturday, the 8th of October last, and that 
the i^erson serving it told the witness he would be required 
to attend court on the following Monday, and paid him 12s. 
6d. on account of his fees. The witness attended on the 
following Monday, Tuesday, and Wednesday, for which he 
was paid 16s. in addition. The cause was tried on Thurs- 
day, the 18th of October, and the witness was called and 
did not appear at the trial. It was stated in the affidavit 
that he was in the interest of the defendant, and did not 
desire to give evidence against him, and therefore it was 
insinuated that he purposely absented himself from the 

49 VOL. n. r^^^^T^ 
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court. The cases relied on by Mr. Richards were Wads- 
worth V. Marshall, 1 C. & M. 87 ; Eex v. Wood, 1 DowL 509; 
and Garden v. Cresswell, 2 M. <fe W. 319. 

Burns, J. — The doubt I had in my mind was whether 
the present case did not differ from the cases cited in this 
respect, that here the witness did attend in consequence of 
the service and was paid ; but on looking at the facts of the 
case of Smith v. Truscott, (6 M. & G. 267,) I do not see 
that it will do so. " The misconduct of the witness," ob- 
serves Tindal, C. J., " cannot be allowed to affect the result 
of this application.*' The application is based upon the 
proposition that the party has committed a contempt of 
court, and in order to make that complete the party apply- 
ing for the attachment must make out a perfect case. 
Receiving the money may give a ground of action to have 
it refunded, as may any other loss the party subpoenaing 
the witness had sustained by his non-attendance, and the 
service here and attendance of the witness may be quite 
sujB&cient for that purpose; but this is a very different 
question from punishing for contempt of court, in disobey- 
ing the process of the court. See Marshall v. The York, 
Newcastle, and Berwick Eailway Company (11 C. B. 898). 

The rule for an attachment must be discharged, but it 
must be without costs. 



McMaster v. Milne. 

Interpleader order — Date of title to the goods — Order rescinded. 

Goods of defendant being eeized on the 27th' of May, 1858, one B. claimed 
them, and an interpleader isaue was directed to try whether the goods 
were his at the time of the delivery of the writ to the sheriff. The nature 
of the claimant's title was not shewn in the application, and he afterwards 
applied to amend or rescind the order, on the ground that the writ was 
rec3ived by the sheriff in June, 1857, and his title was acquired subee- 
quently. The sheriff gave no explanation of his delay, and the execution 
plaintiff denied that he had authorised it. 

Heldy that the interpleader order must he rescinded, with costs to the 
execution plaintiff, but not the claimant, to be paid by the sheriff. 

An interpleader order was made on the 18th of June, 1858, 
at the instance of the sheriff of Northumberland and Durham. 
The sheriff's affidavit stated that he had seized the defend- 
ant's goods on the 27th of May, and they were claimed on 
the 28th by o;ie Bennett, who threatened him with an action. 
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When the interpleader was drawn up, the title of the claim- 
ant was not made to appear, and all parties seemed to take 
it for granted that an issue must be directed, and so the 
facts were not enquired into. The order was framed that 
the question to be tried should be whether the goods seized 
under the ivrit of fieri facias, or any part thereof, were at the 
time of the delivery of the torit to the sheriff the property of the 
said claimant as against the said execution. The claimant, 
Bennett, afterwards applied to amend the order, so that it 
should be to try whether the goods at the time of the seizure 
by the sheriff were the goods of the claimant, or to rescind 
the order altogether. The ground for asking for the amend- 
ment was that confining the claimant to the time of the 
delivery of the writ of^. fa. to the sheriff defeated his title 
in toto, for that he purchased the goods from the defendant 
BO long ago as last year, and purchased goods from other 
persons and mixed all the goods together, long prior to the 
time of the sheriff making any seizure. It was shewn that 
the sheriff received the^. fa. on the 22nd of June, 1857, 
and did nothing upon it until the 27th of May, 1858. 

The plaintiff resisted any alteration of the issue ordered to 
be tried, for he contended, and it was sworn to on his be- 
half, that the writ was placed in the hands of the sheriff 
without any instructions that he was not to act upon*it ; but, 
on the contrary, that he was to enforce it. The plaintiff's 
attorney, in March last, ruled the sheriff to return the writ, 
but forebore to enforce it by attachment on the sheriff's pro- 
mise that he would sell upon the writ. The sheriff offered 
no explanation why he delayed acting upon the writ from 
June, 1857, till May, 1858, and did not deny that during 
all that time he had the fi. fa. in his possession. 

Burns, J. — It certainly is not fair to the claimant that the 
issue should be that he mitst be driven back prior to the 22nd 
of June, 1857, to establish his title ; for he only acquired his 
title, whatever it may be, and respecting which it is not for 
me to judge at present, long subsequently ; but if it be true, 
as the execution creditor says, that he never authorized the 
sheriff to grant all the delay spoken of, and that he waa 
urgent upon the sheriff to do his duty, it would be equally 
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hard upon him to have his action against the sheriff barred 
in case the claimant established a good title to the goods 
on the 27th of May, the time when the sheriff made the 
seizure. The interpleader order canno^ therefore be amend- 
ed, and under the facts cannot be allowed to stand, but it 
must be rescinded. The terms proper upon which to rescind 
it will be, that the present order for rescinding the inter- 
pleader order be made absoltfte, with costs to be paid by the 
sheriff to the execution creditor; and that the original 
summons obtained by the sheriff for the interpleader be 
discharged, with costs to the execution plaintiff to be paid 
by the sheriff. 

I give no costs to the claimant, for if he had made hia 
claim appear at the return of the sheriff's first summons, 
the whole difficulty would have been avoided. 



Abkland v. Hall. 

Ii^unetion — C. L. P. ^., 1856, sea, 283, 4, 5, 6, construetion of-^Endorte- 
ment of tummatu — DeelaraHon. 

Plamtiff haTing recovered damages in an action for overflowing his land 
with water, and the same overflowing being continued by defendant, 
though the verdict was not moved against : 

Heldt that the plaintiff could not, under the oircumstanoes, claim a writ of 
injunction, because he had not endorsed such claim on the writ of sum- 
mons under G. L. P. A., 1856, sees. 283, 4, 5 ; and that an injunction 
under sec. 286 can only issue when such endorsement has been xnade. 

[Ghambsbs.] 

This was an application by summons for a writ of injunc- 
tion under the 286th section of the G. L. P. A., under the 
following circumstances: — On the 4th of March, 1857, the 
plaintiff commenced an action on the case against the de- 
fendant for overflowing his land, the south half of lot No. 14, 
in the 4th concession of Whitby. The writ of summons and 
the declaration thereon were in the ordinary form, and the 
defendant pleaded — 1st. Not guilty; and 2nd, that the 
plaintiff was not the owner of the land. The case wa^ tried 
at the assizes held at Whitby, in October, 1857, and re- 
sulted in a verdict for the plaintiff of 5s. After the trial the 
plaintiff served the defendant with a written demand that 
he should cease to flood the plaintiff's land, and the defend- 
ant, as appeared by the plaintiff's affidavit, refused to corn- 
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ply, but still continaed to floo^ Us land, to his great injury. 
The verdict was not moved against, but still remained in 
force, though the plaintiff had not as yet entered up judg- 
ment. The defendant objected that under these circum* 
stances no writ of injunction could be claimed in this action. 

BuBNs, J. — It appears to me the defendant's objection is 
well founded, and that the plaintiff has misconceived the 
force and effect of the 286th' section. The 288rd, 284th, 
and 285th sections very clearly shew that the writ of sum- 
mons in an action like the present must be endorsed that 
the plaintiff claims a writ of injunction ; and the declaration 
must be framed accordingly, so that judgment may be pro- 
nounced ultimately whether a writ of injunction shall or 
ahall not issue ; and this may be in addition to any claim 
for damages which may be tried and adjudged upon. The 
plaintiff construes the 286th as if it had no reference what- 
ever to the other sections, and may be apphed to a case like 
the present,^ though no writ of injunction was claimed in 
the declaration. I do not take that to have been the mean- 
ing of the legislature. I think the meaning of this section 
is that the plaintiff may have a temporary injunction at 
any time after the commencement of the action ; that is, 
an action commenced for the object mentioned in the 288rd 
section, and upon which the judgment will be whether an 
injunction shall or shall not be granted. If the 286th 
section can be applied as the plaintiff contends for, I can 
see no reason for the provisions contained in the previous 
sections, unless they be confined to cases where damages 
are sought as compensation for the injury, as well as other 
cases ; and without the aid of the 286th section an injunc- 
tion could only be claimed at the termination of the suit, 
but with the aid of it an interim injunction may be obtained 
when the action is for that purpose. 

The plaintiffs summons must therefore be discharged, 
and being the first case, without costs. 
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Manson v. Gurnett. 

Replevin agairut a fnagUtrate—16 Vie., ch. 180, iee. 8; 18 rie.,eh. 118— Cofi- 

9truetion of. 

A gold watch haying been taken upon a search warrant from a person who 
absconded, the plaintiff claimed title to it, and brought replevin therefor 
against a city police magistrate, who applied to stay proceedings under 16 
Vic, ch. 180, sec. 6. 

Heldf that replevin does not come within the Act ; and the application was 
dismissed. 

This was an action of replevin commenced in the county 
court for the county of Wentworth, against the defendant, 
who was the police magistrate of the cily of Toronto, to 
recover back a gold watch which it was alleged had been 
lodged with him, having been taken upon a search warrant 
from a person who absconded. The plaintiff claimed title 
by assignment from the person who caused the search war- 
rant to be issued. The defendant removed the suit from the 
County Court into the Court of Queen's Bench, and then 
after declaration applied to stay all proceedings in the 
action, on the grounds that he was acting as a magistrate 
in the matter : that the declaration did not state that he 
acted maliciously and without reasonable and probable 
•cause : that he had no notice of action ; and that in fact 
when the writ of replevin was served upon him the watch 
was not in his custody or keeping, but in that of the deputy 
<;hief of police. The defendant claimed that he was pro- 
tected by the statute 16 Vic, ch. 180, and that under the 
sixth section he was entitled to have all proceedings stayed. 

Burns, J. — It does not appear to me that I can help the 
defendant upon a motion of this kind, and I must therefore 
discharge the summons. The whole scope of the Act 16 Vic, 
ch. 180, convinces me that the action of replevin is not one 
Contemplated or coming within the meaning of it. The 
8th section compels the plaintiff to give a month's notice of 
iictioti, and one of the grounds of complaint made by the 
defendant here is that he has not had that notice. We have 
already determined that the action of replevin is not one 
<;oming within the meaning of 14 and 15 Vic, ch. 54, requir- 
ing notice of action to be given to bailiffs. See Folger v. 
Minton (10 U. C. R. 428). The English cases will be fomid 
stated there. The fact that the defendant never had the 



Digitized by 



Google 



POTTER V. PICKLE.* 891 

« 

custody of the watch, and did not detain it, forms a ground 
of defence upon the merits, and cannot be enquired into on 
an application of this nature. See Gilchrist y. Conger, 
SheriflF (11 U. C. R. 197). 

The 18th Vic, ch. 118, does not apply to a case of this 
description. If it be true, as the defendant says, that he 
did not detain the watch, he must succeed upon that on the 
trial. No doubt he does not wish the trouble and vexation 
of defending a suit, which probably there would have been 
no necessity for bringing in the name of any one, if the 
plaintiff had acted courteously to the defendant, by repre- 
senting how and in what manner he claimed title ; but, in- 
asmuch as he would have been subject to an action of trover* 
in case of demand and refusal if he h^d possession of the 
article, he is subject in the same manner to the replevin 
action, if it can be sustained upon the same ground. 

Summons discharged, costs to be costs in the cause. 



PoTTEB V. Fickle. 

ConfesHon of judgment — Continuing ieeurity — Omisnon to file affidavit of 

execution. 

A confession of judgment may be taken as a continuing security for future 
acoeptancea, and wiU be good aa against other creditors. 

Where a judgment was entered on a cognovit duly executed, but without filing 
an affidavit of execution : Held, not a nullity, so that the judgment might 
be set aside at the instance of other creditors of defendant, but an irregu- 
larity only ; and the affidavit was allowed to be filed afterwards. 

[Practice Coubt, H. T., 1859.] 

In Trinity Term last, rule was obtained in this cause, on 
behalf of the Commercial Bank of Canada, who had caused 
an attachment to be issued against the estate and effects of 
the defendant as an absconding debtor, to set aside a judg- 
ment obtained by the plaintiff upon a confession of judgment 
signed by the defendant on the 18th of April, 1857, and upon 
which confession judgment had been entered up and execu- 
tion issued a few days after the attachment was issued ; or for 
such relief as the facts disclosed in the affidavits would war- 
rant. The graunds for this application were, 1st, that the 
judgment was irregularly entered, because there was no 
affidavit of the execution of the confession of judgment filed 
when the judgment was entered, and that the whole pro- 
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ceedingB were therefore nail and void. find,, that the 
amount endorsed to be levied had been satisfied, or the 
greater portion thereof. 

It appeared on shewing cause that the confession of judg- 
ment was duly witnessed by an attorney on the defendant's 
behalf, but he neglected 4;o make* the affidavit of execution, 
and the deputy Clerk of the Crown omitted to notice that the 
cognovit was not proved when he entered the judgment. 
The attorney afterwards made an affidavit of the due execu- 
tion of the confession, and it was asked that such affidavit 
might now be filed. 

Burns, J. — I think it may. I do not look upon the judg- 
.ment as being to all intents and purposes void as against 
all and every person. The defendant makes no objection, 
and the attorney who was present for him consents, and he 
swears that he did witness the confession, and that the de- 
fendant did execute it. I think it is an irregularity only, 
which may be waived or cured. 

The next ground of attack is founded upon affidavits 
stating that the plaintiff and defendant had various transac- 
tions together, and that both of them have admitted that 
when certain payments were made their transactions would 
be squared up, and the defendant would owe the plaintiff 
nothing. The plaintiff has answered these allegations fully ; 
for he says the defendant may have so represented the mat- 
ter to the agents of the bank, as he would be interested to 
prevent the bank from being aware of his dealings with the 
plaintiff; but that he himself never did anything of the kind. 
He then states the origin of the transaction, and shews that 
at the date of the confession the defendant was largely 
indebted to him for moneys then paid, and he was under 
acceptances for the defendant for another considerable sum, 
the two equal to the amount specified in the confession. 
Further, the plaintiff states that the understanding and 
agreement was that the confession of judgment was not only 
to secure the amount so due, but it was to stand as a se- 
curity for acceptances which the plaintiff might come under 
afterwards for the defendant; and he gives a particular 
account of what payments have been made to him, and 
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wkftt liftbiliiidd he has ilicttnfed which the judgment was 
kitended to seeiufe; and he swears ta the sum endorsed 
Upon his ezecntion to be due to him still. 

I did not entertain any doubt at the time of the argument 
tibat the amount claimed by the plaintiff was in truth due to 
liim, but the doubt I entertained was whether a confession 
of judgment could be used as a continuing security, to the 
exclusion of ottier creditors, even supposing that there was 
no deception as to the amount due. Upon looking into the 
^jvestion, I find authority warrants it, and that it is a good 
consideration for a warrant of attorney thai the plaintiff is 
to liccept bills, &c., for the defendant, afker the same be 
giTcn. Bobinson tr. Bobinson, 8 D. ft L. 184, 8. C, 10 
Jur. 856. There are many authorities since that go to shew 
that the consideration may be a continuing one, and that 
the court will not summaorily dispose of the question. I 
rrfer to Dolling v. White, B. C, 17 Jur. 606. 

I shall discharge the rule, but without costs. 



Shipman y. Shipman et al. 

Award — Attachment for non-payment of C09t» — Power of attorney. 

Where the sabmlssioii proYided that the coete of the eanse ahonld abide the 
event, but no authonty was given to. the arbitrators to direct a verdiet to 
be entered, and the award was silent as to costs : 

Seld^ that attachment was the proper remedy for their recovery. 

A power of attorney from one of three defendants to demand the costs is 
sufficient, payment to one being payment to all. 

[Pbacticb Ooubt, H. T., 1859.1 

This was an action of ejectment brought to recover pos- 
session of certain lands then in the occupation of the defen- 
dant Henderson, and claimed by him under assignment 
made to him by the defendant D. H. Shipman. The suit 
was between parties who Were all nearly related, two of the 
defendants being brothers of the plaintiff, and the third con- 
nected by marriage, and as the case involved questions of 
considerable importance, the parties, at the assizes held at 
Perth in April, 1867, consented to refer the suit and all 
matters in difference between the plaintiff and the defendants 
to certain arbitrators, members of the bar, chosen from 
Brookville, Kingston, and Ottawa, and it was agreed that 
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they should be judges of law as well as of fact in the case ; 
the costs of the cause were to abide the event, and the costs 
of the reference and award to be in the discretion of the 
arbitrators. An award was made deciding that the defen- 
dant Henderson was entitled to the possession of that part 
of the lands and tenements mentioned in the writ of eject- 
ment in the said cause, to which he had limited his defence; 
and that a certain deed of bargain and sale executed by 
the plaintiff and one Bachel Shipman, and a certain other 
deed executed by one Milicent Shipman, to the defendant 
Daniel Harvey Shipman, were good and valid in law, and 
were made bona fde and for a good consideration. They 
further awarded that the defendant Henderspn should enter 
into a bond in a penalty of £500, to the plaintiff, to use all 
exertion to procure a partition of the estate of the late 
Daniel Shipman, and on the same being made, to convey 
to the plaintiff one acre of the land to be allotted to the 
defendant Henderson as his portion of the said estate — ^the 
position of such acre to be decided by the parties, or in case 
of their not being able to agree about it, to be decided by 
disinterested persons. Such bond was required to be given 
by defendant Henderson in consequence of his being aware 
at the time he took the conveyance from Daniel H. Ship- 
man that he was bound to make an obligation to the plain- 
tiff to the same effect. The costs of the reference and award 
were stated by the arbitrators at £85, and each of the 
parties were directed by the award to pay half that amount. 
The ejectment suit pending between the parties being thus 
at an end by reason of the award being in favour of the 
defendants, the costs of the suit, which by the reference were 
to abide the event, were taxed in the first instance at £164 
9s. Id., but, on a revision by order of Mr. Justice JBunw, 
were reduced to £72 18s. That amount was demanded 
from the plaintiff under power of attorney from the defen- 
dant Henderson, and the necessary papers and vouchers in 
such cases were exhibited to the plaintiff when the demand 
was made. The amount was not paid, and an attachment 
was moved for in Michaelmas Term, and a rule nm granted 
returnable on the first day of the present, term. The rule 
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being moved absolute, cause mis sliown against it by 
Richards, Q. C, who objected that the original suit was 
between the plaintiff and-three defendants, and that the suit 
between the plaintiff and these three defendants and all mat- 
ters iQ difference between the plaintiff and Henderson, one 
of these defendants, had been referred. That by the role of 
reference the arbitrators had no power to award respecting 
the costs of the cause, which were to abide the event; and 
that though the award in favour of one of the defendants 
might have decided the suit, there was no award as to the 
costs of the suit, and no remedy by attachment for the re- 
covery of such costs. 

McLean, J. — ^When the suit was withdrawn and referred 
to the decision of arbitrators, to whom authority was given 
as to the costef of the reference and award, but no authority 
as to the costs of the cause, which by the agreement were to 
abide the event, I think it was clearly intended that the 
award should be conclusive as to the right of either party as 
to those costs ; and that it should not be in the power of the 
arbitrators to withhold the costs of the cause from the party 
who should be found in the right. It is laid down in Wat- 
son on Awards, page 89, that when it is provided that the 
costs shaU abide the event of the award, by this is meani 
the legal event, and that costs are payable upon an award 
in the same manner as upon a verdict. In this case no ver- 
dict was taken at the trial, and no authority to the arbitra- 
tors is contained in the reference to direct a verdict to bo 
entered. The cause was withdrawn, and that and all mattera 
in difference was referred to the arbitrators, and the award 
being in favour of the defendants the cause is terminated, 
and no farther proceeding can be had in it. This being the 
case, the costs, which were to abide the event, can only be 
recovered by this mode of proceeding. The right of the 
defendant to recover the costs of the cause has been decided 
by the finding of the arbitrators, but the award is sj^ent as 
to these costs, and no action can therefore be sustained on 
the award to recover them. All the proceedings taken by 
the defendants with a view to enforce the payment of costs 
appear to be regular, and the only ground upon which the 
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plaintiff endeawirfs to avoid payment 10 by an affidavit of 
ihe plaititiff, shemiig that one of the parties Who has «x- 
eeiited as surety for defendant Henderson the bond direoted 
by the awa^d to be given to the plaintiff is in insolvent cir- 
cumstances, and that nothing could probably be recovered 
from him incase default should be made by Henderson in 
performing the condition of the bond. The award directs 
the bond to be given with one sufficient surety, but there are 
two sureties who have executed it, and as to one of them no 
objection whatever is made; besides, the giving of the bond 
by Henderson has nothing to do with the right to recover 
the costs of the suit. 

I think the power of attorney from one of the defendants 
to demand the costs sufficient, as payment to one would be 
a good payment to all; but no objection has been urged on 
that score. 

The rule, therefore, for an attachment to issue against 
the plaintiff must be made absolute. 



Jones v. Cook. 

Beplevinr—Affidavit-^DetcriptUm of goodi. 
kn affidavit in support of a writ of replevin must be soffioient to enibble tlifl 



sheriflf by it to identify the property to be seLsed. 
Where, therefore, the affidavit stated only that the plaintiff was owner of 
ninety-eight trees, which he was informed and believed were cut on certain 
lots specified, and it appears that these trees were alleged to be then in 
nse as binders for a large raft of timber on its way to Qnebeo; Held, 
insufficient, and the writ which had been insued was set aside. 

[Chambbbs, 16th June, 1859.] 

Beplevin. — The writ issued on the 19th of May, 1859, 
and commanded the sheriff of York and Peel, that without 
delay he should cause to be replevied to the plaintiff ninety- 
eight trees, which were cut on lot No. 81, in the first, and 
lot No. 81, in the second concession of the township of Essa, 
in the county of Simcoe. The writ issued upon an affida- 
vit of the plaintiff, which stated that he was the owner of 
certain chattels and personal property, consisting of ninety- 
^ight trees, which he said, '' I am informed and believe were 
cut on lot No. 81, in the first, and lot No. 81, in the second 
concession of the township of Essa,in the county of Simooe, 
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whieh smd gooda «id ehgittote aire at pfeaeiit, ^ 1^9 bast of 
my knowledge and beli^, wortb the gum of fifty pounds." 

The drfendants, it appeaved* had had a large mift of 
masts, spars, and square timber, made up and lyizig in the 
harbour of Toronto ready for transportation to Quebee, and 
the ninety-eight trees the plaintiff claimed it was said were 
naed as binders in that raft, but they could not otherwise be 
idttitifled than by some one pointing out to the sheriff saoh 
tiimber in the raft as he thought were those ninety-eighi 
trees. The sheriff had detained the whole raft, comprising 
some 8,000 pieces altogether, and if he were to comply with 
tlie writ he must have caused the raft to be taken to pieces. 

Under these circumstances the defendants obtained a 
summons to set aside the writ of repleyin as having issued 
inproYidently. 

BuBNS, J. — The statute 14 & 15 Vic, ch. 64, gives plain- 
tiffs the remedy by writ of replevin in cases where they can 
maintain an action of trespass or trover for personal pro- 
perty. Now although a loose description of the goods, the 
value of which is sought to be recovered in trespass or trover, 
will be sufficient in the writ and pleadings, for a jury must 
be satisfied with proof of identity and value, yet when the 
specific remedy of replevin is resorted to, I apprehend there 
diould be something in the writ by which the sheriff can say, 
when he lopku at the property and reads his authority to 
replevy, that he is not left in doubt as to it. It is enacted 
that the writ shall set out the description of the property as 
in the affidavit filed. The second section enacts, that before 
any writ of replevin shall issue for the recovery of any such 
goods, chattels, or other personal property, the person 
claiming shall make an affidavit that he is the owner of the 
property claimed, which shall be described in such affidavit. 

Now is it any description to say the plaintiff is owner of 
lunety-eight trees, which he has been informed and believes 
were cut ij^n the lots mentioned ? What kind of wood 
these trees are, whether pine, oak, or what they may be, 
there is no information. With nothing but the writ in the 
hands of the sheriff he could not tell whether the trees com- 
prised the masts, the spars, or the square timber; ai^d if 
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the sheriff is to take the word of the plaintiff, or some one 
on his behalf for him, as to what the trees are, he might be 
left subject to an action of trespass in executing the writ, 
or the defendant be subject to be deprived of property to 
which the plaintiff had not a shadow of claim. 

I cannot think the intention of the legislature in giving 
the remedy of replevin in cases where trespass and trover 
could be sustained was that it should be allowed to harass 
parties. The object was, no doubt, to give plaintiffs that 
remedy when they rather desired to have the specific article 
itself than damages for the value, and by exacting a de- 
scription the intention is evinced to be that the remedy by 
replevin is only co-extensive with trespass or trover when 
the property can be so described as to have it identified by 
its appearance or other marks, and reading the description 
in the authority to replevy. 

I think this writ must be set aside as not having issued 
upon a proper affidavit. 



BuRDETT V. Sawyer. 

Mandamus — Direction of— Return of, time for — Signature to — Attachment. 

A mandamus nisi haying been directed to " M. S., Treasurer of Belleyille," 
and an attachment being moved for after he had ceased to be treasurer 
for not making a return to the same, 

Held, that the proper direction would have been *' To the Treasurer, <&c.," 
generally, though the personal direction was not absolutely wrong ; but 
that as S. had ceased to hold the office the attachment must be refused. 

A writ of mandamus does not require fourteen days between the teste and 
return, but under C. L. P. A., sec 282, may be returnable forthwith,j 
and by sec. 4 it may be si^ed and issued by tiie clerk of the process. 

[Practicb Coubt, H. T., I860.] 

Vankoughnet obtained a rule to shew cause why an 
attachment should not issue for not returning a writ of 
mandamus nisi. 

Richards, Q. C, shewed cause upon affidavits, and ob- 
jected to the proceedings of the applicant. 

The facts of the case, and the objections taken,^e stated 
in the judgment. 

Burns, J. — First, — It is contended that the direction of 
the writ thus, " To Merrick Sawyer, Esquire, Treasurer of 
the Town of Belleville," is wrong. This is not so; the di- 
rection may be in that way, but when it is so a difficulty may 
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happen, as has been the case in this instance. A change 
in the person of the treasurer may render ineffectual pro- 
ceedings which have been taken. The proper way of coarse 
would have been to have directed the writ ** To the Treasu- 
rer of the Town of Belleville," and then the change of per- 
son would have been of no consequence. The other mode 
is not wrong, and it would have answered the purpose of 
the applicant well enough if there bad been no change of 
person. 

Secondly, — ^It is complained that a writ of mandamus 
should have fourteen days between the teste and return. In 
this case the writ was issued and is tested of the 29th of 
August, 1859, and made returnable on the 3rd of September 
after. The 282nd section of the Common Law Procedure 
Act has enacted that the writ of mandamus may bear date 
the day it is issued, and may be made returnable forthwith. 
That provision answers that objection. 

Thirdly, — It is objected that the writ in this instance is 
signed by the clerk of the process, and issued under the' 
process seal, whereas it should have been issued under the 
seal of the court, and by the clerk of the Crown. I think 
the fourth section of the Common Law Procedure Act, 
which enacts that the clerk of the process shall seal and 
sign aU writs and process whatsoever, which are to be issued 
from the courts, quite sufficiently answers that objection. 

Upon the facts disclosed by the affidavits I must refuse 
•the attachment, and the applicant, for the reason given to 
the first objection, will be compelled to retrace his steps. 
Merrick Sawyer resigned the office of treasurer in September 
last, but his successor was not fully approved of till 
December, and I suppose Sawyer retained the moneys and 
books, &c., till January. On the 2Srdof December he was 
ruled to return the writ. Now admitting that he was then 
the treasurer de facto, and that he continued so until after 
the expiration of that rule, yet it is clear that he was no 
longer treasurer when he was called on by rule to shew 
cause why an attachment should not issue against him for 
not returning the writ. He swears that when he was first 
served with the writ he was forbidden by the members of 
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the corporation to pay the money ordered by the w^, aoA 
that he handed the writ to the solicitor of the coi^paratioiv 
tor steps to be taken as the corporation should deem best^ 
and he has heard no more of it since that tima» Th# 
papers connected with the affair b^ had handed over tp hi|» 
snocessor. He onght not to have permitted n^iAters to h^^ 
gone this length, but still no attachment can go against 
him for not doing that which in truth he has not, and had 
not, after another treasurer was put in office, any power to 
do ; that is, return the writ. If he had the writ, and 
should return to it that he had ceased to hold the treasurer- 
ship, the return would have been good, and would have 
ciffectually stopped the a{>pUcant in any steps upon thif 
writ. If the writ had been directed sim{dy '' To the 
Treasurer of the Town of BeUeviUe," there wDuld have been 
no stay of proceedings on the person of the treasurer being 
changed, and the person in office would be req;M)nsible fxHt 
a return being made. 

I must discharge the rule for the attachment, but under 
the circumstances it must be without costs. 
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ABSCONDING DEBTOR. 

Attachment — Priority — CoUuiion 
— Sendee on defendant abroad — C, 
L. P. A., 1856, $ee$. 85, 142, 55, 
57.] —An attaohmttit iasaed against 
delencUmt as an absoonding debtor 
on the 6th of July, and on &e same 
day a summons was senred upon 
him abroad at the snit of one O. 
Within six months the plaintiffs 
mmd out another attachment. It 
did not appear whether the plain- 
tiffs in the first attachment had 
obtainad judgment, or whether that 
writ was issued or G.'s summons 
serred first, but O. first obtained 
execution. Held, that so £ar as 
appeared G. was entiUed to the 
benefit of his Ji, fa.^ as against 
these plaintiffs. Held, also, that 
the mere fact that defendant with- 
drew his plea, and allowed G, to 
get judgment by defaultt was no 
ground for imputing collusion in 
obtaining such judgment. Where 
a defendant served abroad appears 
to the writ, the plaintiff need not 
prove his claim under G. L. P. A., 
sec. 85, but may sign final judg- 
ment by default as in other cases. 
Caird et al. v. FitzeU, 262. 



ACCEPTANCE OP SERVICE. 

By attorney,] -Where defendants' 
attorney received a writ of sum- 
mons, aud endorsed on the original 
51 



'* service admitted"— H^Zi, that he 
was predu^^d from taking advan- 
tage of technical irregularities, such 
as the want of an endorsement of 
the name and place of abode of the 
plaintiff's attorney, and the omis- 
sion in the margin of the derk by 
whom and the place where the 
writ was issued. Otis v. Bosein et 
al., 48, 



ACTION. 

Bight to proceed with, after reference 
to arbitration.] — See Arbitration 
and Award, 21. 
After escape.] — See Sheriff, 5. 



AFFIDAVITS. 

Affidavits sworn before the Mayor 
of a City or Town in the United 
Kingdom may be received on mo- 
tion for a new trial. Tet^ey et al. 
V. Knowlson et al., 275. 

To hold to baU, by assignee of 
plaindf.] — See Arrest, 2. 

Waifeer of defect in.] — lb. 4. 

To hold to bail, need not be divided 
into paragraphs.] — lb. 5. 

When need not be entitled in any 
court.] — lb. 5. 

Contradictory.] —5(M Appearance, 
1. — ^Arbjitiration and Award, 7. 

Additional, when allowed.] — 8e$ 
Arbitration an4 Awfurd, 8. 
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FUedf necessity for reference to in 
rule nisi for cUtachmenu] — See Arbi- 
tration and Award, 16. 

Each should contain in iXs^ the 
facts to which deponent swears^ and 
not refer to other ajidamts filed,] — 
lb. 20. 

Affidavit of debt.] —See Ca. Sa.,1. 

Of execution of cognovit, omission 
to file.] — See Cognovit, 4. 

Of information and beUef, not 
sufficient.] — See Security for Costs, 
2. 

See Abbest, 5. 



AGEEEMENT. 

Subsequent to submission, held not 
to affect rights thereunder,] — See Ar- 
bitration and Award, 12. 



ALTERATION. 

In pencil, in notice to appear.] — 
See Ejectment, 2. 



AMENDMENT. 

Of error in name on bail-piece.] — 
See Bail, 8. 

Of Ca, Sa, where no sum stated.] — 
See Ca. Sa., 8, 4. 

Where year of teste not inserted in 
copy of Ca. Me.] — See Capias, 8, 

APPEAL. 

Where a person convicted tinder 
the petty trespass act has appealed 
to the Quarter Sessions, where the 
conviction has been confirmed, no 
appeal Hes from thence to the 
Queen's Bench. The Queen v. 
Hussey, 194. 



APPEARANCE. 
1. Appearance for defendant without 
authority — Contradictory affidavits — 
Order thereon.] — Assumpsit against 
A. & B., two brothers, as maker 
and endorser of a note. A ver- 
dict and judgment having been 



obtained, and B.'s goods seized, he 
applied for relief, stating in his 
affidavit that he had never endorsed 
the note, and knew nothing of the 
aotion until seizure of his goods. 
Upon the affidavits it was uncon- 
tradicted that he had received no 
notice before action brought, and 
had been served with no writ or 
other papers in the cause, and at- 
torney having appeared for both 
defendants by A.'s instructionB ; 
but A. swore positively to B.'8 
endorsement, and that he had in- 
structed him to have such appear- 
ance entered. Under these cir- 
cumstances, the service of the writ 
of summons, and all subsequent 
proceedings as against B., were set 
aside without costs, B. undertaking 
to bring no action for anything 
done under the Fi, Fa. Wright et 
al, V. Jam£s H. Hull and Thomas H. 
HuU, 26. 

2. Ejectment — 'Error in name 
— Judgment signed.] — Defendant 
appeared to a summons in eject- 
ment, but by mistake the plaintiff's 
name in the appearance was written 
Samuel instead of Thomas, and 
thereupon judgment was signed. 
On affidavit of merits, and under 
the circumstances set out below, the 
court set aside such judgment on 
payment of costs. Street v. Ifc- 
Donell, 65. 

8. Mistake of D. C, C, in enter- 
ing.] — Where an appearance was 
duly filed with the deputy derk of 
the crown, but entered by him un- 
der the wrong letter, and judgment 
was in consequence signed, such 
judgment was set aside with costs. 
The Great Western Railway Com- 
pany V. The Buffalo, Brantford and 
Ooderich Railway Company, 188. 

4. Appearance without authority.] 
— ^Where an appearance was enter- 
ed for defendants without authority, 
of which they were aware, but made 
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no appllMtion until after trial. Hdd 
too late. Kerr v. Malpus et oZ. , 185 

6. Appearance for one defendant 
oiify — Judgmem against both — Irre' 
gularity or nuUity — Laches,'] — A 
summons specially endorsed was 
serred on two defendants on the 
7th of December, an appearance 
entered on the 14th for one only, 
and judgment signed against both 
on the 19th as if no appearance had 
been entered. A^. fa, was given 
to the sherifif on the Idth of January. 
The defendant who had appeared 
applied in March to set aside the 
judgment, &c., on affidavit that he 
was not aware of its having been 
signed until the 4th of that month ; 
the deputy sheriff, however, in an- 
swer, swore that a few days after 
receiving the fi. fa. he informed 
this defendant, who replied that he 
woald endeavour to arrange it. 
Held, that the judgment under the 
facts shewn was not a nullity, and 
that defendant was too late in his 
application. Under the old practice 
a judgment entered without appear- 
ance was a nullity, defendant not 
being in court, but under the G.L. 
P. A. he is deemed to be in court 
after the time for appearance has 
expired. The Bank of Upper Can- 
ada V. Vanvochts et al., 882. 

By landlord, none by tenants,] — 
See Ejectment, 7. 

Time for.] — See Computation of 
time, 6. 



APPLICATION. 
For discharge.] — See Weekly al- 
lowance. 



ARBITRATION AND AWARD- 
Award on claim for unliqtddated 
damages cannot be attached before 
judgment obtained on it.] — See Gar- 
nishment, 8. 

See Railway Companies. 



1. FinaUty — CotU of action — 
Power to remit.] —Where the refer- 
ence to arbitration was of all mat- 
ters in difference and actions be- 
tween the parties, the costs of the 
reference and award and of the 
said actions to be in the discretion 
of the arbitrators, and power was 
given to the arbitrators to order and 
determine what they should think 
fit to be done by either of the par- 
ties respecting the matters referred ; 
and in pursuance of such powers 
the referees ordered, among other 
things, that a certain sum should 
be paid and accepted '* in full 
satisfaction and discharge of all the 
said actions and matters in differ- 
ence " — also directing that no fur- 
ther proceedings should be taken in 
the suits: — Held, that the award 
was good, for it put an end to the 
actions, so that it was unnecessary 
to award upon the several issues, 
or find specifically upon the subject 
of costs. Where a reference con- 
tains a power to the court to remit 
the matters to the reconsideration of 
the arbitrators, such power will be 
exercised only when it appears that 
the award is egregiously wrong, 
or not sanctioned by the evidence ; 
and held, that no sufficient ground 
appeared in this case. In re WiU 
liam Brown and Michael Overholt^ 9. 

2. Attachment — Reference back.] 
— Objections not appearing on the 
face of the award cannot be raised 
against an application for attach- 
ment. But where, on such appli- 
cation, it appeared that the defend- 
ant had not attended the arbitration 
through some misapprehension, the 
matters were referred back under a 
power contained in the submission. 
— Bleecker v. Loyall, 14. 

8. Award — Time for moving 
against — Reference of disputes arid 
actions between lessor and lessees and 

Digitized by VjOOQIC 



404 



DimsT w eum. 



their mtretm—FuuM^f—EMSSi of 
mUhorUy—Uneertmnty.] — When a 
nde niti to set aside an award is 
obtamed before the last day of the 
term in which it must be mored 
against, the court may allow addi- 
tional affidavits to be filed after 
ttiat day. A submission -r- after 
reciting that differences existed 
between W. and four others in rela- 
tion to the lease of a mill, executed 
by W. totwoof them ; andinrela- 
tion to a bond of indemnity execu- 
ted by the other two to W. to secure 
the performance by the lessees of 
the covenants in such lease ; and 
in relation to certain matters of 
account respecting said demised 
premises and the working of the 
mill, which said differences were 
then pending in two suits, one in 
Ohancery by the sureties against 
W. and the lessees (their princi-' 
' and the other in the Queen's 
ach, by W. against the sureties 
— ^referred the said differences em- 
braced by the said suits; costs of 
such suits to be in the discretion of 
the arbitratcHTS. The suit at law 
was brought to recover from the 
sureties the amount of their liabili- 
ty under the bond ; and that in 
Ohancery was to relieve them from 
their liability on certain grounds, or 
to have an account taken between 
W. and his lessees, to ascertain the 
amount of such liability, if it exist- 
ed. The award recited, that it 
appeared to the abitrators that the 
lessees had failed in keeping the 
covenants in the lease, and were 
indebted to W. on other matters of 
account referred to in the submis- 
sion, whereby W. had sustained 
damage to the amount of J64406 1 5s. , 
and that it further appeared that 
the sureties were liable to pay a 
portion of said sum ; and awarded 
that the lessees should pay said 
sum, and the two others, as their 



sureties, should pay igl915 lis., 
part of it ; that W. should recover 
the «osts of the suit at law ; and 
that the bill filed 1h Ghancerv 
should be dismissed as to W. with 
costs. HM, that although the suit 
at lawwas against the sureties only, 
it was competent for the principals 
to move against &e award in res- 
pect of it. Held also, that the 
award was bad: 1. For want of 
finality as to the Ghanoery suit ; 
for by dismissing the bill as to W. 
only, the suit was left still undis- 
posed of as to the costs and other- 
wise as between the plaintiffs. 8. 
For excess of authority, in awarding 
payment by ihe lessees to W. (^ 
any sum whatever, tiiere being no 
claim by binn against them em- 
braced in either of the actions. 8. 
Because, as the sureties were di- 
rected to pay a large proportion of 
a gross sum, indudmg accounts not 
arising under the lease, it was not 
clear that th^ were not declared 
liable for claims for whidi tbej 
could not be held responsible. In 
the matter of afifUratian between 
Henry Wheeler Mid John Murph/j 
Ezra Bailey, Chamben W. Shamum, 
and Bobert Lang, 82. 

4. Reference to arbitration — Judg- 
ment entered too soon.] — Where a 
cause ** and all matters in differ- 
ence *' were referred to arlHtraticm, 
and the plaintiff ent«!*ed judgment 
on the award before the first day of 
the following t&rm ; Held, that the 
judgment and all subsequent pro- 
ceedings thereunder were iiregolai', 
as such judgment could not be en- 
tered until after the first four days 
of the following term ; and SemhUf 
the defendantwould have the whole 
of the term to move against the 
award. WiUiams v. JfcfcPlk^non, 
49. 

6. FinoKty.]— A^awwfdrespect- 
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ing dii h gtt i e oo between plftiatiff 
and defendants bm to the diversion 
of a water-oourse by defendants, 
directed tbat defendants should turn 
the stream so thatthe plaintiff should 
have the same use of the water as 
he formerly had for the period of 
five years from the date of the 
award, and that the plaintiff should 
pay defendants 5s. a year during 
that period. Held uncertain, and 
not final or oonolusive. Bowen v. 
8amu et oZ., 76. 

6. The discovery of fresh evi- 
dence is no sufficient ground for 
setting aside an award, unless it be 
shewn satisfactorily why it was 
not before obtained. Dean v. The 
Peterborough and Cobourg Railway 
Company f 79. 

7. ConfiicHng affidavite — Reference 
hack.] — Where on one side a rule 
nisi had been obtained for an attach- 
ment for non-performance of an 
award, and, on the other, a rule 
nisi to set the award aside, and the 
affidavits were conflicting as to 
whether a particular question had 
been decided by the arbitrators, and 
as to alleged mistake in calculation, 
the court, under the 88th section of 
the 0. L. P. A., referred back the 
matters in dispute, discharging the 
rule for attachment without costs. 
In the matter of arbitration between 
Thomas T, V. Smith and George 
W. Ranneyy 82. 

8. Certainty.] — ^The submission 
recited an action pending by plain- 
tiff against defendant, and referred 
all matters aiad differences for dam- 
ages between the parties ; directing 
that "they were to go by the leases 
which will be produced, and also 
to take into consideration the wheat 
in the ground." The award gave 
plaintiff a certain sum for damages, 
*'to be paid out of the amoimt 
awarded on the wheat hereinafber 
mentioned," anddirectedthatplain- 



tiff shoidd pay defendants '^for a 
certain amount of wheat now in 
the ground of lots 18 and 14, ted 
concession east, in the township of 
Toronto, to be paid for as follows : 
via., for the wheat that is now 
growing in summer fallow, to be 
paid for at the rate of j64 10s. per 
acre, and for wheat that is now 
growing in barley and pea stubble 
to be paid for at the rate of £B per 
acre." It appeared that the land 
had been leased by the plaintiff to 
defendants for six years from the 
Ist of April, 1850. Held, that the 
award sufficientiy disposed of the 
matters referred, and that it was 
unnecessary to specify the number 
of acres of wheat, the quantity not 
appearing to have been the matter 
in dispute, but the price, when' de- 
cided. Rs arifUration between Mont' 
gomery and Moore, 98. 

9. Verdict mbject to arbitration — 
Time for moving agaimt award,] — 
Where a verdict was taken subject 
to arbitration, and an award made 
on the first day of term, which de- 
fendant became aware of on the 
following Monday — Held, that a 
motion to set it aside made on the 
last day of term was too late. Per- 
ley V. Loder, 105. 

10. A ttachment — Uncertainty.] — 
Where an award is vague in its 
provisions, and defendants swear 
that it is impossible to comply with 
them owing to the uncertainty, an 
attachment will be refused, though 
there may be reason to believe 
that the parties knew well what 
was intended. In re arbitration 
between Daniel Manley, and Robert 
Anderson, and Robert Wylie, 106. 

11. Award of indemnity — Notice 
to third arbitrator — Mistake in read- 
ing notice.] — The submission re- 
ferred the cause and all matters 
in difference between the parties to 
A., C, & O., or any two of tiiem, 
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with a provision that if any one of 
the arbitrators should not attend at 
anytime, the other arbitrators might 
proceed with the reference from 
time to time after four days' personal 
notice of the time of sitting being 
given from time to time to said 
arbitrator. C&O., two of the ar- 
bitrators, made an award, reducing 
the verdict, which had been taken for 
£8000, to a named sum ; and direct- 
ing that the plaintiff, on request, 
should execute a bond in a certain 
penalty conditioned to indemnify 
defendant against two suits speci- 
fied. Held, that the award ot in- 
demnity was authorised. As to the 
third arbitrator. A., it appeared that 
a letter was addressed to him by G. 
stating that the writer and G. had 
named ** Wednesday next, the 11th 
inst., at half -past five here (my 
office) for making up and executing 
the award." A., the third arbitra- 
tor, swore that he read and imder- 
stood the words "at half-past five 
here," as "without fail for here;" 
that he never knew of the time ap- 
pointed for making up the award, 
and that on the 11th, at about a 
quarter past two, he called at C.*s 
office, and after waiting about for 
five minutes and finding no one 
there, went away; but it did not 
appear that he made any effort to 
ascertain the hour of meeting. 
Held, that the notice to him was 
sufficient. (See the facts more fully 
stated in the case.) In re Anderson 
V. Cottan, 109. 

12. Subsequent agreenwit — Effect 
of.] — G. and S., the managers of 
certain steamboats running in op- 
position, S. having only one boat 
running and G. two, entered into a 
submission to arbitration to deter- 
mine the terms and conditions on 
which the opposition should be 
settled and made to cease. The 
arbitrators awarded that each party 
should rim one boat at different 



hours, and that 8. should pay 6. 
£150. Afterwards G. and some of 
the owners of the steamer for which 
S. was agent, entered into an agree- 
ment respecting the two boats which 
by the award were allowed to mn, 
which stated that the parties had 
agreed to settle the disputes between 
them as steamboat owners on the 
following terms, and then specified 
the hours and days on which the 
boats were to leave the different 
ports ; but it was expressly declared 
that this agreement was without 
prejudice to any demand which G. 
might have upon S. Held, that 
G.'s right to the £150 awarded 
was not affected by such agree- 
ment. Qildersleeve v. Stewart, 114. 

18. Undertaking — Wcdver — Mis- 
conduct.] — Held, that the undertak- 
ing set out in this case, given on the 
last day of term, was not merely a 
consent to the award being moved 
against on that day, but a waiver 
of any objection as to time, so that 
the motion might be made in the 
following term. Held, also, that on 
the merits the award was bad, the 
arbitrators having examined a wit- 
ness in the absence and without the 
knowledge of one of the parties. 
McNuUy V. Jobson, Jobson v. Mc- 
Nulty, 119. 

14. Attachment — Assignment.] — 
The execution by defendant of an 
assignment in trust for his credi- 
tors, by which the plaintiff is to be 
first paid, and the acceptance of 
such assignment by the plaintiff, is 
no answer to an application for 
attachment on an award previously 
made for the same debt. McKenzie 
V. McKenzie, 167. 

15. Trespass — Mortgage — Unau- 
tliorised award,] — Defendant sold 
certain land to one L., and took a 
mortgage to secure part of the 
purchase money. L. afterwards con- 
veyed to the plaintiff, subject to 
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this mortgage. The defendant still 
owned the adjoining land; and 
dispntes as to the boundary having 
arisen, the plaintiff brought this 
action of trespass, which, with all 
matters in difference, 'was referred 
to arbitration. The arbitrator award- 
ed in &Tour of the plaintiff, and 
directed that the defendant should 
release and discharge the mortgage 
executed to him by L. Held, that 
he had exceeded his authority in 
dealing with the mortgage, which 
was not mentioned in the reference ; 
and the award was set aside. Stew- 
art V. Broum 158. 

16. Rule nisi for attachment — 
Form of — Refer erice to affidavits 

filed.] — ^A rule nisi for attachment 
for non-performance of an award 
drawn up " upon reading the rule 
of court, award, allocatur, and 
papers filed in this cause" is in- 
sufficient; the affidavits filed, and 
necessary to bring the party into 
contempt, should be specifically re- 
ferred to. Dickey et al, v. Mulhol- 
land, 169. 

17. Witness — Examination of in 
absence of defeneUuU;,] — Where a 
witness was examined in the ab- 
sence of defendant, the award was 
set aside, although the arbitrator 
stated that the evidence thus given 
had in no way influenced his deci- 
sion. Waters v. Daley, 202. 

18. Award — Statements impro- 
perly made to arbitrators — Miscon- 
duct,] — Where, after an arbitration 
had been closed, the agent of one 
of the parties sent letters to two of 
the arbitrators, containing state- 
ments and arguments in fiivour of 
his principal, which the other party 
did not see and had no opportunity 
of answering, the award was set 
aside. WiUiams v. RobUn, 284. 

19. Reference bank.] — Matters 
will not be referred back to an ar- 
bitrator upon the same grounds, as 



to the discovery of new evidence, 
&c., as would support an applica- 
tion for a new trial. McClain v. 
Maitland, 279. 

20. Omission to dispose of suit 
pending — Form of affidavits.] — C. 
had brought an action against B. 
on a contact, by which he agreed 
to build for B. a dam — ^B. to find 
certain materials, &c. Afterwards 
they entered into an agreement, 
reciting that differences had arisen 
and were pending between them in 
reference to this contract, and sub- 
mitting the same to arbitration. 
The arbitrators awarded that C. 
should pay B. £211 16s., and 
should forthwith pay into the hands 
of E. £7 Is. 8d., being one-third 
of the expenses of the arbitration, 
and that B. should pay E. two- 
thirds. Held, that the submission 
authorised the arbitrators to con- 
j sider claims by B. against C. arising 
out of the agreement; that the 
I omission to dispose of the suit was 
no objection, as it was not mention- 
ed in the reference, nor shewn to 
have been brought before the arbi- 
trators ; and that the award was 
good, except as to the direction to 
pay money to E., a stranger to the 
reference, which could not be up- 
held. 

As a general rule each deponent 
should state in his own affidavit 
the facts to which he swears, not 
by reference to the statements in 
other affidavits filed. In the matter 
of the Arbitration between Peter 
Campbell and Peter Brown, 291. 

21 Reference — Right to proceed 
afterwards with the cause — Enlarge- 
ment of time— Waiver.] -A cause was 
referred at nisipritis,ijhe award to be 
made by the 1st of July, with leave 
to the arbitrator to enlarge, but no 
verdict was taken. He enlarged 
the time until the 2nd of Ai^;ust, 
and after hearing the plaintiff's 
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evidenoe grafted aa adjoomment 
tUl the 4ih to enable defendants to 
procure their witnesees. Neither 
party attended again, nor took any 
steps to procure a farther enlarge- 
ment, and the plaintiff gave notice 
of trial for the autumn assizes. 
Defendants notified him that they 
would move against the proceed- 
ings, as the order of reference was 
yet in force, but the plaintiff went 
on and took the verdict, defendants 
not appearing. Theyttien applied 
on the ground of the irregularity, 
and also on affidavit of merits. Held, 
tiiat defendants, if they desired the 
reference to continue, should have 
applied for an enlargement before 
ihe verdict ; that by omitting to do 
so they had waived their right ; 
and that the proceedings were 
therefore not irregular ; but under 
the circumstances the verdict was 
set aside without costs, upon the 
affidavit of merits. MiUer v. Hogg 
et al. 299. 

22. Award — Power to refer hwk — 
How often it may he exercised — 
Evidence taken tdthout notice to 
parties.] — Under a submission giv- 
ing power to the court to refer back 
to tiie arbitrators the matters in 
difference, or any of the same, upon 
any application that might be made 
to set aside the award. Held, that 
the power might be exercised re- 
peatedly until a valid award was 
made. The arbitrators on a refer- 
ence back having taken the evi- 
dence of professional witnesses 
without giving notice to the defen- 
dants : Held, that such notice was 
indispensable ; but as the arbitra- 
tors seemed to have acted under 
mistake, and not from a settled 
intention to do injustice, the matter 
should be referred back a second 
time. It is not desirable that the 
attorney of either party should draw 
up the award. In re Manley and 
Anderson et al,, 854. 



28. Brference toihree arbitrators*^ 
Award by two — Notice to third — 
Verbal submission,] — Under tke sub- 
mission to three arbitrators, the 
award to be made by any two of 
them, where the award was drawn 
up as though to be executed by 
the three, but was executed by two 
only, and no final meeting had of 
all three for settling the same, nor 
notice given to the one who did not 
sign it, until some days afier. 
Held invalid, as contrary to the rule 
that the parties have a right to the 
arguments, experience, and judg- 
ment of each arbitrator at every 
stage of the proceedings. Held, 
also, that on the facts set out below 
nothing appeared to support the 
award as to a matter alleged to 
have been verbally submitted, bat 
not included in the written refer- 
ence. Martin v. Kergan, 870. 

24. Award — Certainty — Finality 
— Arbitrators, how far bound by strict 
law — Costs,] — ^An action against a 
railway company for penning back 
water, and thus preventing &e use 
of the plaintiff's mills, was refer- 
red to arbitration, with power to 
the arbitrators to determine the 
damage already sustained, and to 
direct how the channel should be 
formed by the defendants, or fix a 
sum to be paid in lieu thereof at 
defendants* option, and a time 
within which to choose. They 
awarded MS75 for such damages, 
and directed that within three 
months from the Ist of July, 1858, 
defendants should construct a chan- 
nel of specified size, or in lien 
thereof should pay the plaintiff 
$600 on or before the 1st of Augaat, 
1868. Held^l. That it could not 
be assumed from the fact that the 
amiual rental of the plaintiff's mills 
was only £250, that the damages 
had been given for more than six 
months befoile the commencement 
of the suit; and, semble, that thi 
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eonld fonn no objeeiion, for that 
arbitrators, when not restrained by 
tiie submission, are not bound as 
judges are in a court of law. 2. 
That the award in other respects 
was sufficiently certain and final. 

Where the costs of the referenda 
are in the discretion of arbitrators, 
and the award says nothing about 
them, each party pays his own 
costs of reference, and the costs of 
the award are to be borne equally. 
GlenY. The Grand Trunk R. W. Co., 

25. Attachment for non-payment of 
eoeU — Power of attorney,] — Where 
the submission provided that the 
costs of the cause should abide the 
event, but no authority was given 
to the arbitrators to direct a verdict 
to be entered, and the award was 
silent as to costs : Held, that at- 
tachment was the proper remedy 
for their recovery. A power of 
attorney from one of three defend- 
ants to demand the costs is suffi- 
cient, payment to one being pay- 
ment to all. Shipman v. Shipman 
et al., 898. 



ARBITRATORS. 

Appointment of] — See Railway 
Companies. 

Hotc far bound by strict iow.] —^ 
See Arbitration imd Award, 24. 



ARREST. 
See Gahas. — Shebiff, 5. 

Wh^e the year of the teste was 
omitted in the copy of icrit.]—^See 
Capias, 8. 

1. Foreigners.] — Defendant ap- 
plied to be discharged from arrest 
for a debt contracted abroad, on 
affidavit that both the plaintiff and 
he were foreigners; that he had 
come to this Province very lately, 
and had never had any residence 
52 



or home here; but it wae not shewn 
under what circumstances or for 
what purpose he came, whether as 
a transient visitor or intending to 
become a resident, and on this 
ground the application was refused. ^ 
Blumenthal et al. v. Solomon, 51. 

2. AJidavit by assignee.] — ^An affi- 
davit made by the assignee of the 
plaintiff's estate, that defendant is 
indebted to the estate and deponent 
as assignee thereof, &c., and that 
he is about to leave, &c., '* to de- 
fraud the deponent, as such as- 
signee as aforesaid, of the said 
debt." — Held sufficient. Bamberg 
V. Solomon, 54. 

8. Privilege.] — An attorney has 
no privilege from arrest on attach- 
ment for contempt of Court. Re 
Melntyre, One rfc, 74. 

4. Law of, betweeti the 1st of 
February and the 21st of August, 
1856 — Waiver.] — Motion to set 
aside arrest, on affidavit made un- 
der 8 Vic, ch. 58, sec. 44. That 
statute, prescribing the form of affi- 
davit, &o., was continued in force by 
18 Vic, ch. 85, till the 1st of Janu- 
ary, 1856, and thence to the end of 
the next session, and no longer. 
The session ended on the 1st of 
July, and ch. 85 continued 8 Vic, 
ch. 48, except the 44<A section. The 
Common Law Procedure Act of the 
same session, which came into force 
on the 21st of August, enacted that 
from the time when it should take 
effect the 44th section of 8 Vic. 
should be repealed. Held, that this 
44th section could not be considered 
as continued by the words used in 
tiie C. L. P. A., though no doubt 
it was so intended, and therefore no 
arrest could take place under it af- 
ter the first of July. The affidavit, 
however, compHed with the requi- 
sites of 2 Oeo IV., ch. 1, sec. 8, 
except in omitting the averment 
that the writ was not sued out from 
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any vexatious or maHcioas motiye ; 
and defendant having put in speciid 
bail, held, that this defect was 
waived, and the arrest might be 
supported. Barrow v. Capreol, 96. 

6. Affidavit to hold to bail — Money 
l^t — Statement of cause of action — 
Entitling — Division into paragraphs.] 
— ^It is not necessary, under the 
112th rule of T. T., 20 Vic, that 
an affidavit to hold to bail should 
be divided into paragraphs and 
numbered. Where the commis- 
sioner designates himself ** A com- 
missioner in B. R., &c.," it is no 
objection that the affidavit is not 
entitled to any court. An affidavit 
that A. & B. are indebted for money 
lent to A. Held, sufficient to au- 
thorise the arrest of A. Qumre, 
whether it would have supported an 
arrest of both. FAlerhy v. Walton 
et aZ., 147. 

6. Actian on judgment — Previous 
fi,fa. — Nm-joinder,] — The plaintiff 
having obtained ajudgment against 
defendant and C, and issued ayi. 
fa, upon it, which remained in the 
sheriff's hands, brought an action 
on the judgment against defendant 
alone, and arrested him under a 
capiat. Richards, J., refused to 
set aside the arrest, or stay pro- 
ceedings, but left defendant to plead 
the non-joinder and proceedings 
under the H.fa, Ferrie et al, v. 
McDiarmidy 251. 

ASSAULT AND BATTERY. 
See Costs, 2, 



Of judgment.]— See Bills of Ex- 
change and Promissory Notes, 2. — 
Garnishment, 8. 

Of contract.] — lb, 5. 

Of judgment to attorney,] — lb, 7- 



ASSESSMENT. 
Of damages.] — See Delay, 1. 
Demurrer, 1. 



ATTACHMENT. 

C. L. P. A. sec. 12^— Vacation. 
— ^An attachment for not obeying 
an order to appear and be examined 
as to debts cannot be issued in vaca- 
tion, Greene et al. v. Wood, 166. 

Agaiiist attorney when acting as 
agent only.] — See Attorney, 4. 

At what time rule for should be 
moved.] — lb, 

Ohjeetions against , not on the face 
of the award.] — See Arbitration and 
Award, 2. 

On a vague award.] — lb. 10. 

As agaimt assignment.] — lb. 14. 

Rule nisi for y form of.] — lb. 16. 

Right of for non-payment of cosU.] 
—lb. 25. 

Against sheriff.] — See Sheriff, 8 
4,5. 

Of debt due on negotiable paper.] — 
Stfd Garnishment, 1. 

Right of, under judgment against 
assignee.] —See Garnishment, 6. 

Right of Crown to attach.] — See 
Garnishment, 6. 

Right of std)sequent judgment cre- 
ditor to.] — See Summons. 

Does not lie on subpeena where 
original not shewn to vdtness.] — See 
Subpoena. 
See Absconding Debtor. — ^Arrest, 8. 



ASSIGNMENT. 
In trust for creditors, when no an- 
swer to an attachment.] — See Arbi< 
tration and Award, 14. 



ATTORNEY. 
1. CostS'-Collusion.] — Under the 
circumstances set out in this cas6,ihe 
defendant having settled oollusivelj 
with the plaintSf was ordered to 
pay the plaintiff's attorney his 
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costs, and an application afterwards 
made to reyise the taxation of such 
oosts was refused. Connors v. 
Squires, 149. 

2. Attorney commencing action with- 
out authority,] — Where it was 
shewn that the plaintiff's attorney 
had commenced an action without 
authority, the court, on application 
of the defendant, ordered proceed- 
ings to he stayed, and that the at- 
torney should pay the defendant's 
costs as well as the costs of the ap- 
pUcation. Shaw v. Ormiston^ 162. 

8. Change of Attorney — Infant 
— Security for Costs.] — J., an at- 
torney, sued out a writ for the 
plaintiff, an infant. Next day it 
was agreed that B. should he suh- 
stitnted as attorney, and the plain- 
tiff's agent, with J. and B., went 
to the crown office, where, with the 
permission of the clerk, J.'s name 
was struck out and B.'s name in- 
serted in the praecipe. The same 
change was made in the writ and 
copy hefore service. HeJdy that the 
alteration was unauthorised, and 
that the copy and service must be 
set aside. Held, also, that the de- 
fendant, not having appeared, could 
not move to stay proceedings until 
the plaintiff should give security 
for costs. O'Reilly v. Vanevery et 
a/., 184. 

4, Non-payment of money — Sum- 
^f^ry jurisdiction.] — The court will 
not grant an attachment against an 
attorney for not paying over money 
received by him as an agent, and 
not in his professional character; 
bntif from the circumstances it ap- 
pears that he is not trustworthy, 
the court would probably interfere 
to strike him off the roll. A rule 
nin for such attachment should not 
^ granted on the last day of term, 
but if so granted it may be acted 
^n afterwards. In re Hamilton 
O'BeUly, 198. 



5. Undertaking to put in haU.] — 
H. having been arrested, his attor- 
ney gave the sheriff an undertaking 
to put in bail, which was not done. 
On an application for an order to 
compel the attorney to pay the 
debt and oosts, Ai;Z(£, that the facts 
set out in the case formed no excuse. 
In the matter of Baby and O'Con- 
nor, 208. 

6. Settlement of suit by parties — 
Bight of attorney to proceed for costs 
— Evidence of collusion,] — Where 
the parties settle a suit together 
collusion to deprive the attorney of 
his costs must be clearly made out 
to entitle him to proceed for them. 
In this case the plaintiff informed 
his attorney that he intended to set- 
tle with defendant, and said that he 
would see the costs paid. No ob- 
jection was made, nor any notice 
given to defendant not to pay the 
plaintiff; but several months after 
the settlement, the plaintiff being 
insolvent, the attorney issued the 
fi. fa. for his costs. Held, that the 
writ must be set aside. - Brown v. 
Conant, 208. 

7. Security for costs.] Security for 
costs signed by the attorney for the 
plaintiff and his partner, having 
been put in and allowed by the mas- 
ter; Held, not good security, and 
the bond ordered to be set aside* 
Myers v. Hutchinson, 880. 

See Acceptance of Service, 1. 

Suit by, instead of prochein amy,] 
— See Infant, 1. 

Has no privilege agaimt arrest for 
contempt of court.] — See Arrest, '8. 

It is not desirable that the attorney 
of eithei' party to an arbitration should 
draw up the award.] —/S'^ Arbitration 
and Award, 22. 

Of corporation, may not beamember 
of it.] — ^^t'tf Municipal Elections, 1. 



ATTORNEY'S LIEN, 
See Gabnishment, 6, 7. 
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BAIL. 

1. Indietment.] — Wh^re the pri- 
soners were oan^cted at the quar- 
ter sesfiieiiB on an indietment for 
felony, and a case reserred for the 
opinion of the Qneen'fl Bench, 
which had not been aiigfaed, the 
judge in chambers refused to bail 
except with the consent of the At- 
torney-General. Regina v. Sctge et. 
oL., 186. 

2. Exoneretwr,] — A defmdant 
on tilie hmits having obtained his 
discharge from the insolvent court, 
is no ground for entering an exon- 
eretur on the bail-piece. Nordhei- 
mer et al v. Orover, 167. 

8. Bail-piece — Amendment — Suffi- 
ciency of bail.] — A bail-piece in 
which the name of the plaintiff or 
defendant is incorrectly stated may 
be amended with the consent of 
the bail; and it is not a sufficient 
ground to reject one of two bail as 
insufficient, that one of his creditors 
agreed to compound for his debt 
for two shillings in the pound. 
DanieU v. James, 195. 

4. Proceedings against — Laches — 
Delay,] — ^Where plaintiff agreed to 
discharge the bail of a defendant, 
if certain terms were complied with, 
and after a lapse of three years, the 
conditions not having been per- 
formed, proceeded against the bail. 
Held, that they were not under the 
circumstances entitled to an exon- 
eretur for laches. McQiieen v. 
Pratt, 196. 

6. Bail bond — Forfeiture — 20 Ftc., 
ch. 57, sec. 25.] — The court can- 
not relieve against forfeiture of a 
bail bond by neglecting to procure 
its allowance within thirty days, 
according to the C. L. P. A. 1857, 
sec 26. McKay, Assignise of the 
Sheriff of HalcUmand, v. Hudson, 
Shaw, and Collins, 222. 

UndertMng to put in.] — .S^^ At- 
torney, 6. 



BATL BOND. 
See Bail, 5. 



BAIL-PIECE. 
See Bail, 8. 



BANKEUPT. 

Execution against after certificate.'] 
— ^Where defendant had obtained 
his certificate of discharge in bank- 
ruptcy after entry of judgment* 
and before execution issued, the 
execution and all subsequent pro- 
ceedings were set aside with costs. 
Harris v. Bunnell, 108. 



BILLS OF EXCHANGE AND 
PROMIBSORT NOTES. 

1. Bill of excliange — Damages — 
12 Vic., ch. 76.] — ^In action on a 
sterling bill, drawn by the plaintifiis 
in London upon the defendant, liv- 
ing in Upper Canada, accepted in 
this province payable' in London, 
and returned to England, Held, 
that no damages could be recovered 
under 12 Vic, ch. 76, as the bill 
could not be said to have been ne- 
gotiated in Upper Canada, but only 
the value of the bill at 24s. 4d. to 
the pound sterling. Foster et. al. v. 
Bowes, 256. 

2. Judgment against endorser^— 
Payment by subsequent endorser — 
Assignment.] — ^An endorser of a pro- 
missory note cannot pay the amount 
of a judgment obtained Uiereon 
against a previous endorser, and 
enforce it for his own benefit. It 
was contended in this case that the 
judgment was not enforced for the 
benefit of the endorser, but of a par- 
son to whom it had been assigned, 
but held, that upon the affidavits 
and facts stated this was not made 
out. Carr v. CouUer et al, 817. 
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BOND. 

UabUUy of gmmiihse on bond a$ 
surety to judgment debtor not a debt.] 
— See Garmshment, 2« 



CAPIAS. 



1. Copy served on defendant — 12 
Vic., ch. d8, tec. 24.]— The name 
of the officer who issues a writ, 
written in the margin thereof, is not 
** a memorandum or notice sub- 
fioribed to, or an endorsement on 
the writ/' within the meaning of 
the statute 11 Vic, ch. 68, sec. 24, 
and therefore the omission of such 
endorsement in the copy served on 
the defendant is not fatal. Jannet 
et al. y. Bush, 42. 

2. Arrest — Variance between vrrit 
and copy served — Signature of clerk 
of the process.] — Where in the origi- 
nal writ of capias the warning to 
defendant was at the foot of the 
writ, and in the copy was endorsed, 
though in the body of the copy it 
was referred to as *' hereinunder.*' 
Held, no objection. The signature 
of the clerk of the process was 
placed at the foot of tiie warning, 
not of the writ, and also to a memo- 
randum in the margin that the writ 
had been issued by him. Held, a 
sufficient signature of the writ. Oil- 
mourY. McMillan, 168. 

8. Amendment of — Date of teste.] 
— ^Where a defendant was arrested 
on a ca. re., and in the copy 
served the year of the teste was 
omitted, thus: ''in the year one 

thousand eight hundred and ,'* 

on application to set aside the ar- 
rest, the plaintiff was allowed to 
amend on payment of costs. Wil- 
son V. Storey, 804. 



GA. BE. 

Ca. 8a. issued dn affidamt made 
M Ca. Ee.] —See Co. 8a., 1. 



Ok. SA. 
See OASRiBBMsm, 4. 

1. Issue of an affidavit made far 
Ca. Be. — Time between teste and 
return of— Costs.] -Where the plain- 
tiff made an affidavit of debt pend* 
ing the suit, and took out a Ca. IU» 
upon which defendant was not ax- 
Tested— Held, that a Ca. Sa. might 
issue after judgment upon the same 
affidavit. Semhle, that a writ so 
issued may include the costs, al- 
though the sum taxed will exceed 
that sworn to. It is not necessary 
that there should be fifteen days 
between the teste and return of a 
Ca. Sa. Beatty et al. v. Taylor, 4Cw 

2. Discharge of one defendant — 
Effect of.] —Plaintiff having arrest- 
ed A. & B. on a Ca. Sa. took a 
mortgage from B. and discharged 
him. The mortgage was taken 
only as collateral security for the 
claim, and B. did not desire A. 
discharged. Held, that A. was 
nevertheless entitled to it. Benja- 
min et al. V. Foot et al., 47. 

8. Amendment.] — Semble, that the 
court will not amend a Ca. Sa., 
where no sum is stated in the writ, 
by inserting the amount for which 
judgment was recovered, the writ 
being void. BUUngs et al. v. Ra» 
pelje et al., Id4. 

4. Ommsion of mem recoeered — 
Amendment — Proceeding wkUe Fu 
Fa. or Ven. Ex. out.] — ^A Ca. 5a. 
omitting to state any sumfor whiah 
judgment has been reeovered is 
void, and cannot be amended aflar 
execution. Semble, that no Ca, Sol 
ean be aeted upon while a i^» 
Fa. on which proeeedingB have 
been taken remains out ; and that 
where goods have been seized and 
a Ven. Ex. issued, they must be 
sold before defendant can be arrest- 
ed for the residue. BUUngs et al,, 
V. Eapelje et ed., 200. 
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6. 22 Vic.y ek, 96, tec. 18 — Com- 
ndttal to close ciutody.] — Where, 
upon application to commit a de- 
fendant to gaol, under the 22 Vic, 
ch. 96, sec. 18, the judge ordered a 
ca. sa. to issue instead, as allowed 
by that section, an d the defendant 
thereupon gave bail to the limits. 
Held, that he could not again be 
committed to close custody under 
the first alternative of the same 
clause. Perrin v. Bowes, 848. 



CAUSE. 
Right to ])roceed tcith after refer- 
ence,] — See Arbitration and Award, 
51. 



CAUSE OF ACTION. 
Statement of, in affidavit to hold 
to hail.'] — See Arrest, 5. 



CERTAINTY. 
Set Abbitration and Awabd, 8, 24. 



CERTIFICATE. 

Of judge at trial.] — See Costs, 1. 

Of satisfaction.] — See Judgment. 

Of judgment, costs of cannot he 

levied under fi. fa.] — See Sheriff, 2. 



CERTIORARI. 
Certiorari to remove indictment.] 
—Where a defendant applies for a 
certiorari to remove an indictment, 
he must shew that it is probable 
the case will not be feirly or satis- 
factorily tried in the court below ; 
and if difficulties on points of law 
form the ground of application, 
fhey must be specifically stated. 
In re Edward KeUett and Joseph 
Parker, 102, 



CHANGE OP ATTORNEY. 
See Attormbt, 8. 



COGNOVIT. 

Given by two of the defendants, 
effect of on right to judgment as in 
cases of nonsuit.] — See Nonsuit, 4. 

!• yudgment entered against two 
partners on cognovit given by one — 
Delay.] — Under the circumstances 
of this case the court refused to sei 
aside a judgment entered on a cog- 
novit given by one partner in the 
name of both, as eighteen months 
had elapsed since the judgment 
had been acted upon, and it seemed 
most probable that the other part- 
ner was an assenting partner. Brown 
V. Charles Napoleon Cinqmars and 
Peter jfohn Cinqmars, 206. 

2. 20 Vic, ch. 57, sec, IB— Con- 
struction of.] — ^It is not necessary, 
under 20 Vic, ch. 57, sec. 18, to 
file cognovits on which judgment 
has been entered before the passing 
of that act. If the judgment enter- 
ed upon such cognovit were irregu- 
lar, another judgment creditor of 
defendant might move to set it 
aside. Armour v. Carruthers, 217. 

8. Filing cognovit — C. L.P.A. 
1857, sec, 17 — Construction of.] — 
Held, affirming Commercial Bank 
V. Fletcher, 8 C. P. 181, that un- 
der the 17th section of the Com- 
mon Law Procedure Act, 1875, it 
is unnecessary to file a cognovit on 
which judgment has been entered 
within a month after it was given. 
McLean v. Stuart and Gordon, 867. 

4. Confession of judgment— Con- 
tinuing security — Omission to file 
affidavit of execution,] — ^A confes- 
sion of judgment may be taken as a 
continuing security for future ac- 
ceptances and will be good as 
against other creditors. Where 
judgment was entered on a cog- 
novit duly executed, but without 
filing an affidavit of execution. 
Held, not a nullity, so that the 
judgment might be set aside at 

.yu..dbyGoOgk 



DIOHBT OF GA8B8. 



416 



the iiiBtance of other creditors 
of defendiMit, but an irregularity 
only; and the affidavit was allowed 
to be filed afterwards. Potter v. 
PickU, 8yi. 



COLLUSION. 

8se Absoondino Dbbtob. — ^Attob- 
NET, 6. — Summons — Costs, 1. 



COMMITTAL. 

To close custody.] — See Garnish- 
ment, 4.— ^e«. Ca, 8a,f 6. 



COMMON COUNTS. 

Form of declaration on,] — See 
Demurrer, 2. 



COMPUTATION OF TIME. 

1. C. L. P. A., 1856— Computa- 
tion of tvne to plead and for notice 
of assessment,] — A declaration hav- 
ing been served on the 27th of 
April, interlocutory judgment was 
signed on the 5th of May, and notice 
of assessment given on the same 
day for the 12th. On the 12th, 
after the record had been entered, 
defendant gave notice of his inten- 
tion to move against the verdict, if 
taken, for want of sufficient notice 
of assessment; but the plaintiff 
went on and assessed his damages. 
Held, that under the 112th and 
146th sections of C. L. P. A. the 
interlocutory judgment was signed 
too soon, and notice of assessment 
given too late; and that the defen- 
dant had not precluded himself by 
laches from moving against these 
proceedings. Vrooman v. Shuert, 
122. 

2. Notice of trial.]— Under C. L. 
JP. A., sec. 146, the eight days' notice 
of trial required is to be reckoned 
one day inclusive and the other 



exclusive. Notice served on the 
6th for the 12th is therefore too 
late. Buffalo and Lake Huron 
RaHtcay Co. v. Brookshanks, 126. 

8. Notice of trial-^C. L. P. A.^ 
sec. 146.] — Under the Common Law 
Procedure Act the eight days* no- 
tice of trial required are to be reck- 
oned one day inclusive and the 
other exclusive. Notice therefore 
on Monday for the following Mon- 
day is too late. The same rule ap- 
plies to cases sent down by writ of 
trial. CaUaghan v. Baines et al.^ 
144. 

4. Under the Common Law Pro- 
cedure Act, notice of trial served 
on the 15th for the 22nd is too late. 
Clark V. WaddeU, 145. 

6. Where a declaration was serv- 
ed on Saturday the 12th, held, per 
Draper, C. J., that interlocutory 
judgment might be signed on Mon- 
day the 2l8t. Moore v. The Grand 
Trunk Railway Company, 227. 

6. Writ of summons — Titnefor ap- 
pearance.] — Where a summons was 
served on the 12th and judgment 
signed on the 22nd for want of ap- 
pearance, i/e/^, not too soon. Ross 
et al. V. Johnson et at., 280. 

7. Time to plead.] — ^Declaration 
served on Saturday, the 10th of 
October, and judgment for want of 
a plea signed on Monday, the 19th, 
Heldy regular. Ridout v. Orr, 281. 

8. Notice of trial given on Thurs- 
day for the following Thursday is 
insufficient. PhillipsY. Merritt,2S3. 

9. Notice of assessment — Notice 
to plead,] — ^Notice of assessment 
served on Monday for the following 
Monday is too late. Notice to plead 
served on Saturday, and judgment 
signed on the next Monday week. 
Held regular. See Moore v. The 
Orand Trunk Bailwjay Company, 
ante page 227, to the same effect, 
Cameron v. Cameron^ 259.^^ , 
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CONFESSION OF JUDGMENT. 

See Cognovit. 



CONFLICT. 
Of claims.] — Ste Garnishment, 1. 

CONTINUING SECURITY. 
See Cognovit, 4. 



CONTRACTOR, 
Disqualified as candidate,'] — See 
Hunioipal Elections, 1. 

COPY. 

Omission of officer's name on.] — 
See Capias, 1. 

Where such name being in the 
body of copy was referred to as 
** hereunder."]— lb,, 2. 

Of ca. sa. in which year of teste 
omitted.] — See Capias, 8. 

Of summons served in blank.] — 
See Delay, 4. 

CORPORATION. 

Direction of summons — Exami- 
nation.] — A summons having been 
granted under sec. 198 of the C. 
L. P. A., calling upon a corpora- 
tion to shew cause why the presi- 
dent or secretary should not be 
examined as to the debts due to the 
company, an order was refused. 
Ist. Because it is doubtful whether 
that clause applies to corporations. 
2nd. Because the summons should 
have been directed to the officers 
mentioned, and not to the Company. 
Cameron v. The Brantford Gas 
Company t 68. 

Misnomer of] — See Garnish- 
ment, 8. 



COSTS. 
1 . Revision af costs — Sum recover- 
ed within Division Court jurisdic* 
tion — Title to land in question — 16 



Vic., ch. 17T, sec, 1 — 16 Vic., ch. 
175, sec. 26.]-Where in trespass Ibe 
title to land was not in question 
upon the pleadings, and the pl^- 
tiff obtained only £5 damages, and 
no certificate — Held, that he was 
entitled only to Division Court 
costs, and the master having al- 
lowed full costs, a revision was 
ordered. Under the 16 Vie., ch. 
177, sec. 1, it is for the plaintiff 
claiming full costs to shew that 
the title did really and bona fide 
come in question, not merely that 
by the pleadings it mig^t have been 
put in issue. Semble, that where 
in a personal action the sum re- 
covered is within the jurisdiction 
of the Division Court, a certificate 
must be moved for at the trial, or 
costs cannot afterwards be given. 
HamiUon v. Clarke, 189. 

2. Less damages than 40s — 16 
Vic, ch. 176, sec. 26 ; C. L. P. A., 
sections 812, 818.] — ^An action for 
assault and battery was brought 
before the passing of 16 Vic, ch. 
175, sec. 26, and damages were 
assessed after at Is. After the pass- 
ing of the Common Law lioce- 
dure Act, sec. 812, the plaintiff 
applied for an order to tax foQ 
costs. Held, that the 16 Vic, ch. 
175, being in force till the Common 
Law Procedure Act came into ope- 
ration, the plaintiff might have 
moved under it ; and the applica- 
tion was refused. Savage Y. Robert- 
son, 807. 

See Abbitbation and Awabd, I, 
24 — Skoubitt fob Costs, 1.— 
Attobmet, 1, 2. 

Revision of taxation refused.]— 
See Attorney, 1, 2. 

Right to proceed with suit for.] 
—lb., 6. 

Included in Ca, 8a,]^See Ga. 
Sa., 1. 
Newtariff.] — )S^^Oo«ntyOofarts,I. 
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In ejectment.] — 8e$ Ejeefcment, 
8, 4, 6, 7. 

0/issuson interpleader order,"] 
— See Interpleader, 1. 

Not paid according to undertak- 
ing.] — See Nonsuit, 8. 

Laches of plaintiff.] — lb. 5. — 
New Trial. 

Of certificate of judgment.^ — 
See Sheriff, 2. 



COUNTY eOUBTS. 
Costs.]—T!b9 new tariff of costs es- 
tablished by the Courts of Queen's 
Bench and Gonimon Pleas does not 
extend to the County Courts. Card 
V. Lount, 72. 



CROPS. 
Valuaiion of] — See Overholding 
Tenant. 



CROWN, THE. 
Right of to attach.] — See Gar- 
nishment, 6. 



DAMAGES. 

On a bill of exchange.]— See Bills 
>of Exchange and Promissory Notes, 
1. 

In trespass.] — See Costs, 1. 

Less than ^Os.]—Ib. 2. 

Assessment {/.] — See Delay, 1 — 
Demurrer, 1. 

Unliquidated, cannot be attach- 
ed.] — See Garnishment, 8. 



DATE. 

Of teste omitted on a copy of ca. 
re.}— See Capias, 8. 

Of title to goods.] — See Inter - 
pleadef , 8. 



DEBT. 

Liability of garnishee as surety 
9n bond not a debt.] — See Gamkh- 
ment, 2. 
58 



DECLARATION. 

A summons having been sued out 
against four defendants, the plain- 
tiff declared against one only. 
Held, regular. — Teal v. ^ones^ 68. 

See Demubbeb, 2. — See Plbad- 
mo, 8 — ^Injunction, 2. 

Served before filing.} — See De* 
lay, 2. 



DEFAULT. 
See JuDcoixNT. 



DEFENCE. 

By landlord without authority.} 
-Sse Ejectment, 6. 



DEPENDANT. 

Discharge of one , effect of.] — See 
Ca. Sa., 2. 

-Appearance for one, where seve- 
ral.] — See Appearance, 6. 

Party not in possession made de- 
fendant.] — See Ejectment, 4. 

Striking out after verdict.]— See 
Nolle Prosequi. 

Four defendants, declaration 
against one.] — See Declaration. 



DELAY. 



1. Setting aside interlocutory 
judgment — Delay in pleading — 
Assessment of damages.] — ^Where 
in a country cause, a short time be^ 
fore the assizes, an interlocutory 
judgment was set aside by a judge's 
OTder, on payment of costs, pleading 
issuably, and taking 24 hours* no- 
tice of trial, and the defendant ten- 
dered the costs and pleas the even- 
ing heiore the first day of the as- 
sizes, and offered to take one hour's 
notice of trial, notwithstanding 
irtiieh the plaintiff went on and 
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assessed damages, the oonrt held 
that the assessment was regnlar, the 
defendant not shewing that his 
pleas were issuable, and the delay in 
his proceeding after the order was 
granted being too great, ^essup v. 
Eraser, 180. 

2. Irregularity — Delay in moving 
a^aws^]— Where a declaration was 
served before it was filed, and the 
defendant, being aware of the error, 
allowed interlocutory judgment to 
be signed and notice of assess- 
ment to be given. Held, that he was 
too late to object to the irregular- 
ity. Proctor V. Young, 182. 

8. Interpleader — Trespass by 
claimant — Leave to plead subse- 
quent order J] — Defendant, as 
sheriff, having seized under a writ 
in the county court certain goods, 
which were claimed by the plaintiff, 
on the 4th of March applied to the 
judge of the county court for an 
interpleader. The plaintiff com- 
menced this action of trespass, to 
which defendant pleaded while the 
interpleader summons was pend- 
ing, and issue was joined in April, 
but the case was made a remanet 
at the spring assizes. On the 19th 
of June the judge of the county 
court made an order barnng the 
claimant, and in September the 
defendant applied for leave to plead 
that order in bar of this action. 
The application was refused. Rob- 
lin V. Moodie, 216. 

4. Writ of summons — Service of 
copy not filled up, — Delay in mov- 
ing.] — ^Where the copy of a speci- 
ally endorsed writ of summons 
served on defendant was in the in- 
side simply a printed form, with 
the blanks not filled up, but was 
properly endorsed, and defendant 
did not move against it until after 
judgment signed sudfi.fa, issued. 
Held, that the proceeding was an 
irregularity only, not a nullity, and 



that the application was too late. 
Robson V. McGowan, 828. 
See Bail, 4. — Cognovit, 1, — Judo- 
MKNT, Nunc pro Tunc. 
In payment of costs,] — See New 
Trial. 



DEMURKER. 

1. Assessment of Damages.] — 
Declaration was served on the 8th 
of April, 1866 ; on the 15th a de- 
murrer was filed and served, and on 
the same day the plaintiff joined in 
demurrer, and gave notice of assess- 
ment of damages for the 22nd. The 
record was entered but withdrawn, 
there being no issue in fact on which 
the case could go to a jury. Plain- 
tiff's attorney searched at the crown 
office on the 21st and 28rd, but could 
find no demurrer, and thereupon on 
the 23rd interlocutory judgment 
was signed as for want of a plea. 
At the next assizes the record was 
entered without any demurrer ap- 
pearing on it, and a verdict taken. 
Heldy that the proceedings were 
irregular. — Gibson v. Thomas 
{Shenjf), 181. 

2. Declaration,] — A. B, sues €• 
D., who has been summoned, Ac, 
(stating the process as usual) '* for 
money payable by the defendant to 
the plaintiff for goods bargained 
and sold by the plaintiff to the de- 
fendant; and the plaintiff claims 
i6125." Held, sufficient and de- 
murrer set aside as frivolous. — 
Davis V. Muckle, 166. 



DESCRIPTION. 
Of goods insufficient,] — See Re- 
plevin, 2. 

DIRECTION. 

Of summons to officers of a cor- 
poration.] — See Corporation, 1, 

Of Mandamus.] — See Manda- 
mus. 
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DISGHABOE. 

0/ defendant^ application f or, ^ — 
See Weekly Allowance. 

Of rule for new trial, "l — See New 
Trial. 

Of one defendant y effect o/.] — 
See Ca. Sa., 2. 



DISQUALIFICATION. 
See Municipal Elections, 1. 



DIVISION COURT. 
See Costs, 1. 



DOWER. 

See JXTDGMENT NUNC PBO TUNC. 

C. L. P, A, — Several pleas.] — 
The Common Law Procedure Act 
applies to actions of dower. De- 
fendant put in three pleas : — 1. 
Denying the husband's seisin. 2. 
The marriage. 3. That before the 
action the demandant had assigned 
her right. Held, that the first two 
pleas might be allowed together, 
but that the third must be struck 
out. — Street v. Dolsen, 806. 



EJECTMENT. 
1. Writ in Outer County,] — 
Semhle, that in an action of eject- 
ment it is irregular to issue a writ 
ontof theofficeof the D.C. C. of an 
outer county, calling upon the defen- 
dant to enter his appearance in that 
county, when the lands for which 
the action is brought are situate in 
another outer county. In this case, 
however, the defendant having en- 
tered his appearance and allowed 
issue to be joined, the court refused 
to mterfere, leaving him to his 
remedy by writ of error when the 
judgment should be entered. The 
Trust and Loan Company of 
Canada v. Samuel Stevens, 60. 
. 2. Notice to appear — Alteration,] 
—Where the notice to appear was 



for a wrong term, but the right term 
was afterwards inserted in pencil, 
and the alteration pointed out to 
the tenant at the tune of service, 
the court refused to set aside the 
service for irregularity. Doe Mills 
V. Roe, 181. 

8. Costs,] — Richards, J. ,refused to 
set aside a,Ji,fa, for costs in eject- 
ment taxed on a judgment obtained 
against the defendant by default. 
Roots V. Famiscott et al,, 289. 

4. Defendant not in possession — 
Practice — Judgment by default — 
Costs,] — Where a person is made 
defendant in ejectment who is not 
in possession and claims no right 
to tiie land, he is entitled on appli- 
cation to have his name stru^ out. 
Held, ^er Dtaper, C. J., that a plain- 
tiff in ejectment cannot tax costs 
on a judgment obtained by default. 
Per Richards J J., that he is entitled 
to do so. Hall V. WiUiam YuiU and 
James YuiU, 242. 

5. Costs.] — A plaintiff in eject- 
ment is not entitled to costs on 
a judgment obtained by default. 
White V. CochUn, 249. 

6. Defence by landlord in tenant's 
name without authority.] — ^Defend- 
ant being tenant was served with a 
writ of ejectment, which he handed 
to n., his landlord, and H. took it 
to his attorney, who, instead of 
getting leave for H. to defend, en- 
tered an appearance in defendant's 
name without his authority. A 
verdict having been obtained again st 
defendant, the judge refused to in- 
terfere, but left him to his remedy 
against his landlord and the at- 
torney. Moron v. Schermerhom, 
261. 

7. Against tenants — Appearance 
by 'landlord — Non-appearance by ten- 
ants — Judgment by d^auU against 
themJ] — ^InejectmentagainstA. and 
B., both were served with the sum- 
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saons, and before the time for i^- 
pearanoe had expired, one L. was 
allowed to come in and defend as 
landlord, by judge's order, which 
did not express whether he was to 
defend in the place of A. and B. or 
with them, nor did this appear from 
his appearance or notice, lliey did 
not appear, and judgment was signed 
against them by default. The issue 
with L. was carried down and tried, 
and a verdict rendered for the plain* 
tiff, on which judgment was enter- 
ed, and costs taxed against L. only, 
and a writ of possession issued 
against the three. Held, that the 
plaintiff was entitled to enter the 
judgment against A. and B. and that 
his proceedings were regular. Ras- 
kins vf Cannon and Leach, 884. 

Appearance in, idth wrong name 
ofplaintif.] — ^^^^ Appearance, 2. 



ELECTIONS. 

See Municipal Elections. 



ENLAEGEMENT OF TIME. 
See Arbit&itton axd Awabd. 



ENTITLING. 
See Abbest, 5. 



ENTRY. 
Forcible.] — See Bestitution. 



ERROR. 
Writ of.] — See Ejectment, 1. 



ESCAPE. 
See Sheriff, 5. 



EVIDENCE. 

Fresh, dmeovery of, not a necessary 
ground for stMftg amide an award.] — 
See Arbitration aaid Award , e. 



Improperly receioed afUt close o^ 
case.]—Ih., 17. 

Taken without notice topmiFties.]^ 
iJ. 22. 

TVhsn prosecutor examined restitu- 
tion should not be granted.}, — See 
Restitution. 

Of disagreement.] — See Railway 
Companies. 

Of order and non-payment.] — .S^ 
Weekly Allowance. 



EXAMINATION. 

Of defendant as to his property.] — 
See Corporation.— Garnishment, 4. 



EXCESS OF AUTHORITY. 
See Abbitration and Awabd,. 8, 15. 



EXECUTION. 

Stayedy where defendant had ob- 
tained certificate in bankruptcy.] — 
See Bankrupt, 1. 



BXONERETUR. 

On bail-piece, discharge from in- 
solvent court no ground for.]— See 
Bail, 2. 



FELONY- 

Bail refused when com reserved on 
conviction, and not yet argued.]— See 
Bail, 1. 



FI. FA. 

For cosu set aside.] — ^55^ Attor- 
ney, 6. 

Ca. sa, cannot be acted on tshiUfi. 
fa^ or ven ex. out.] — See Ca.San 
4. 



FINALITY. 

See AsBFiBATioN Ajm Awabi>, 1, 8, 
5, 20, 24. 
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FOiBOIBLE ENTRY. 

Sm BaBSYITUTlON. 



FOREIGNERS. 
.S^ Abbsst, 1. 



FORPEITURB. 
Of bail bond.]— See Bail, 5. 



FRAUD. 
In obtaining judgment on epeeuUhf 
endorsed mrnrnom.'] — See Sommons. 



GARNISHMENT. 
1. Oamiehee proceedings — At- 
tachment of debts due on negotiable 
paper — Payment of moneyinto court 
— Conflicting claims,] — The garni- 
shee was indebted to the Buffalo, 
Brantford, and Goderich Railway 
Company (the judgment debtors) 
on two negotiable bills accepted by 
hiTTi and not yet due, and they, in 
order to induce R., a creditor, to 
release a chattel mortgage which 
he had against them, had promised 
to pay hun out of the proceeds of 
these bills ; there were also other 
claims by some of the directors of 
the company, which were to be 
paid in the same way. The judg- 
ment creditors obtained a summons 
on ttie garnishee to pay their claim, 
which was less than the amount 
due on the bills, and M., another 
creditor, subsequently obtained an 
order to attach the balance, but no 
summons had issued upon it. With 
the assent of the judgment credi- 
tors, the judgment debtors, and the 
garnishee, M. being no party to the 
arrangement, the acceptances were 
handed into court, and afterwards 
deUyered to Z. on his paying in 
the money. Theee laots were sta- 
ted on the retom of the smnmons 
obtuned l^ the judgment creditors, 
and the judge m ehambers was 
aaked to datermine what should be 



done with the mrpliui, after paying 
the judgment creditors. The learn* 
ed Chi^ Justice refused to decidfi 
the question, as he had no power 
under the statute to determine sum- 
marily between the claimants, and 
heldy that the money having been 
paid in without authority he could 
only order the surplus to be return- 
ed to the garnishee. Semble, how- 
ever, that M., who had obtained an 
attachment order, should be prefer- 
red to R. and the directors. Sem- 
bUj also, that the best course would 
have been for Z. to pay the claim 
of the judgment creditors, getting 
it endorsed upon the bills, and then 
the sum due to H., when he had 
obtained an order for payment. 
William MeUishj Joseph Morrell, and 
John Russell, Plaintifs : The Buffo- 
loy Brantford^ and Goderich Rail- 
way Company, Defendants; Samuel 
Zimmerman^ Garnishee^ 171. 

2. Garnishees — LiabiUiy as sure- 
ties.to judgmsnt debtors — Not a debt 
— Practice,] — The garnishees had 
given the judgment debtors a bonyd, 
conditioned ^at one A., a station 
master in their employment, should 
duly pav over all moneys received* 
Held, that the lability ineorred 
under this bond, if established, 
would not be a debt which could 
be attached under the 194th sec- 
tion, and an order to proceed under 
section 197 was refused. Griswold 
V. The Buffalo, Brantford, and God- 
erich RaiUoay Company, — Taylor 
and Kirhy, Garnishees, 178. 

8, Corporation — Misnomer — A- 
ward for unliquidated damages — 
Claim by mortgagee — Assignment — 
Laches.] — Under a submission be- 
tween one R. and the Mayor, Al- 
dermen, and Commonalty of the 
City of Toronto, it was awarded 
that the Corporation Aould pay R. 
£1,926, as compensation for land 
taken from him lor the esplanade, 
and £B25 for damages snstained by 
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hixn from the oonstruction of such 
esplanade, and that said sams 
shonld be payable on or before the 
28th of January, 1858, on the title 
to the land taken being perfected 
in the Corporation. On the 2nd of 
January a notioe was served on the 
city chamberlain that B. had as- 
signed to H. all the damages a- 
warded, and requiring the city to 
pay H. On the 19th of January an 
order was made attaching all debts 
due by the city to B. to answer a 
judgment recovered against him by 
one Ot,f and a summons for them to 
shew cause why they should not 
pay ; and on the 14th the garni- 
shees were ordered to pay G. within 
ten days, or execution to issue. 
The attaching order and summons, 
and the order to pay, were duly 
served on the city chamberlain, but 
no notice of them was given by 
him to the solicitor or any member 
of the Corporation ; and on the 8th 
an execution issued against the 
dty, under which a levy was made. 
They then applied for relief on the 
above facts, and it was shewn that 
the land in question had been 
mortgaged for a large sum to one 
B., who claimed to receive the sum 
awarded. Held — 1. That the de- 
scription of the garnishees in the 
proceedings as ''The City [of To- 
ronto," instead of their proper cor> 
porate name, whether an irregular- 
ity or a nuUity, could not be taken 
advantage of under the circum- 
stances ; but, temble, that it might 
be waived or amended. 2. That 
the sum awarded, being upon a 
claim for unliquidated damages, 
could not be attached before judg- 
ment obtained upon it ; and that 
the part assigned to H. could clear- 
ly not be gamisheed. 8. That all 
proceedings subsequent to the at- 
taching order must be set aside, on 
payment of costs by the garnishees, 
the judgment creditor to be at lib- 
erty to apply for a summons to 



them to pay him the amount of \m 
claim, under which all the parties 
claiming might be heard. Qwynne 
V. Rees — ''ThB QUy of Toronto" 
GarnisheeSf 



4. Payment to judgment debtors- 
Examination of debtor — Second ex- 
amination — Ca. sa, — Committal to 
close custody,] — ^Defendant had bor- 
rowed £600 from the plaintiff on 
mortgage at a rate exceeding legal 
interest, and the time for payment 
had been extended at a higher rate. 
Disputes arose as to this extension. 
^he plaintiff sued defendant on the 
covenant, and an award was made 
in his favour for ^6644 16s. lid., on 
which he entered judgment, and 
the defendant filed a bill in Chan- 
cery to redeem, and for an account, 
allowing all excess above legal in- 
terest to go in reduction of princi- 
pal. The defendant had a demand 
against a third person for £500, 
which the plaintiff desired to gar- 
nish, and with that object had the 
defendant examined, but in the 
meantime the defendant obtained 
payment of that sum from his debt- 
or. This money he offered to pay 
to the plaintiff upon the original 
mortgage, but refused to pay upon 
the judgment. A summons having 
been obtained on defendant to shew 
cause why he should not pay to the 
plaintiff the £500, or in default be 
committed to close custody, or why 
a ca, sa, should not issue against 
him, or why he should not be again 
examined as to his effects. Held, 
that there was no ground for inter- 
ference. BosweU V. Pomeroy, 810. 

5. Assignment of contract — Judg- 
ment recovered by asngnee in assiftn- 
or's name — Bight to attach under 
judgment against assignee.] — N. had 
a contract with the corporation of 
Ouelph to do certain work, the 
defendants being his sureties. Af- 
ter completing a portion, he gave 
up, and aaiignjG^ ioilefe^dants all 
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his interest in the contract, giving 
them power to finish the work and 
receive payment, and directing the 
moneyB to be applied towards in- 
demnifying themselves and com- 
pleting the work, and the residue 
to be paid to him. N. afterwards 
left the country, and they went on 
and finished the job. The plain- 
tiff, who had been N.'s foreman, 
and continued with defendants, 
recovered judgment against them 
for his services, and the defend- 
ants, having sued the Corporation 
in N.'s name on the contract, ob- 
tained an award against them. 
Held^ jBum«, J., dissenting, that the 
plaintiff might attach the moneys 
which defendants, as assignees of 
N., were entitled to receive from 
the corporation. Aldm v. Boomer 
and Hutrhuon — The Corporatiofi of 
Ouelph, Garnishees, 889. 

6. Ritfht of the Crown to attach — 
AUomet/s lien.] — The garnishee 
clauses of the Conunon Law Pro- 1 
cedure Act do not extend to the 
Queen. The Grown therefore can- 
not proceed under them to attach a 
debt. An attorney's lien for costs 
as between him and his client, the 
judgment debtor, will not be allow- 
ed to stand in the way of an attach- 
ment. The Queen v. Benson — Con- 
nor, Garnishee, 860. 

7. Attorney* s lien — Assignment of 
judgment to attorney.] — An order 
having been made on a garnishee 
to pay over to the plaintiff all debts 
dne by him to defendant, the at- 
torney of the latter obtained a sum- 
mons to rescind it so far as regard- 
ed a judgment recovered by his 
client against the garnishee, on the 
ground that that judgment had 
been assigned to him as security 
for endorsements, and that he had 
alien on it for general professional 
Bervices. This summons was ser- 
ved only on the judgment creditor. 
Beldy that the lien could not pre- 



vent the attachment ; and that aU 
parties must have notice before the 
matter could be re-opened o^ the 
ground of the assignment. Bank 
of Upper Canada v. William WaUaee 
— David Adair^ Garnishee^ 852. 



GENERAL ISSUE. 
By Statxae.]—See Pleading, 2. 



INDEMNITY. 

Award of.] — See Arbitration and 
Award, 4. 



INDICTMENT. 

For felony ^ and case reserved on 
conviction; bail refused.] — .Se^Bail, 1. 
To remove.] — See Certiorari. 



INDORSEMENT. 

Of claim for injunction on «tm- 
mons.] — See Injunction, 2. 



INDORSER. 

Judgment against not enforcibU 
by subsequent endorser,] — See Bills 
of Exchange and Promissory 
Notes, 2. 



INFANT. 

Prochein amy — Attoi^iey,] — Held, 
That the plaintiff, an infant, having 
sued by attorney and not by pro- 
chein amy was no ground for setting 
aside the process, for by the prac- 
tice the prochein amy may be ap- 
pointed at any time before declara- 
tion. Quare, however, whether as 
the writ, and not the declaration, 
is now the commencement of the 
action, the appointment should not 
more properly be made before suing 
out process. — O'Reilly v. Vanevery 
et al., 184. 



INFORMATION AND BELIEF. 

Affidavit of not sufficient.] — Se^ 
Security for Costs, 2. 
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INJUNCTION. 

1. Ejectment— C. L. P. A., 1856, 
sect. 288, 266.] — ^Aninjonetionmay 
be granted in actions of ejectment. 
Frtu^ y. Bobbins et al., 162. 

2. €. L. P. A., 1866, mm. 288, 
286 — Construction of- - Endorsement of 
Summons — Declaration^] — Plaintiff 
having recovered damages in an 
action for overflowing his land with 
water, and the same overflowing 
being continued by defendant, 
though the verdict was not moved 
against: Held, that the plaintiff 
could not, under the circumstances, 
claim a writ of injunction, because 
he had not endorsed such claim on 
the writ of summons under C. L. P. 
A., 1856, seqs. 288, 4, 5 ; and that 
an injunction under sec. 286 can 
only issue when such endorsement 
has been made. ArklandY,Hall,SB8. 



INSURANCE. 

Declaration on policy containing 
superfluous matter — Striking out,] — 
See Pleading, 8. 



INTERPLEADER. 

1. Co«to,appKcation/or.]— Where 
an interpleader order has been 
granted by a judge, an application 
for costs of the issue must also be 
made to a judge, and not to the 
court ; but semhle, that it need not 
be the judge who granted the order. 
— SetveU V. Buffalo, Brantford, and 
Goderich Railway Company, 66. 

2. Stakeholder.] — Where money 
was placed in defendants' hands by 
plaintiffs, in pursuance of an agree- 
ment between plaintiffs and A., 
to be paid over by defendants to 
A. in tiie whole or in part, on his 
making up certain accounts and 
performing his agreement with 
plaintiffs, but plaintiffs sued de- 
fendants for the money before they 
had come to any decision as to A.'s 



claim wfaioh they were to deter- 
mine upon. Heidy that they were 
not entitled to an interpleader. — 
Cotton etaUy. Camion et al.^ 62. 

8. Interpleader order — DaU of titls 
of goods — Order rescinded.] — Goods 
of defendant being seized on the 
27th of May, 1868, one B. claimed 
them, and an interpleader issue 
was directed to try whether the 
goods were his at the time of the de- 
livery of the writto the sher^. The 
nature of the claimant's title was 
not shewn in the application, and 
he afterwards applied to amend or 
rescind the order, on tiie ground 
that the writ was received by the 
sheriff in June, 1857, and his title 
was acquired subsequently. The 
sheriff gave no exphuiation of his 
delay, and the execution plaintiff 
denied that he had authorised it. 
Held, that the interpleader order 
must be rescinded, with costs to 
the execution plaintiff,bat not to the 
claimant, to be paid by the sheriff. 
—McMaster v. Milne, 886. 

See Apfeabange, 5 — ^Delav, 8. 



IRREGULARITY. 

Form of motion against — New 
trial.] — ^Where the objection is to 
the service of the writ of summons, 
an application to set aside tibe judg- 
ment afterwards issued is wrong; 
the first irregular proceeding mast 
be moved against. But as the de- 
fendants had not appeared in conse- 
quence of the exception tiiey were 
reUeved on bringing into court the 
amount of tihe damages assessed, 
and paying costs. — Cinqmars et al 
V. The Equitable Fire InsurofUii 
Company, 207. 

Declaratioti served before JU^']"^ 
See Delay,. 2. 

And nuUity defined.] —See Ap- 
pearance, 5. 

See Delay, 4.— Non Pbos. 
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IB817E. 

OtneraL by sia!tuU,'\—S^ Plead- 
ing, 2. 

Directed to determins honafidee of 
jupllfment.]—See Summons. 



JUDGMENT. 

Certidcate of payment — Entry of 
satisfaction — Disclosure of plaintiff's 
residence.] — ^The plamtiffs attorney, 
after the judgment has been paid, 
cannot be called upon by the defen- 
dant to procure from his client a 
certificate of satisfaction for registry, 
or a satisfaction piece to be entered : 
but he may be ordered to disclose 
the plaint^s place of residence, 
80 that the defendant may tender 
such satisfaction piece for execu- 
tion, and the court will order it to 
be executed. Carr v. Coulter et al. , 
226. 

Action on.] — See Arrest, 6. 

Set aside when signed for default 
of appearance.] — See Appearance,2. 

Against two defendants on appear- 
esnce by oneJ] — Ih. 6. 

On award entered too soon.] — See 
Arbitration and Award, 4. 

Against previous endorser^ not en-^ 
foreeable by subsequent endorser who 
has paid it.] — See Bills of Exchange 
and Promissory Notes, 2. 

Against two partners on cognovit 
by one.] — See Cognovit, 1. 

Interlocutory, wJien may be signed.] 
—See Computation of time, 5, 7, 9. 

For want of appearance,] — lb. 6. 

Setting aside interlocutory.] — See 
Delay, 1. 

By default against defendant in 
ejectment — Bight to costs.] — See 
Ejectment, 8, 4, 5. 

By defofuU against tenants.]-^Ib. 7. 
54 



Beeovered by assigtiee in assignor's 
name — Bight to attach under judg- 
ment against assignee.] — See Gaar- 
nishment, 5. 

Assigned to attorney.] — Ih. 7. 

Motion to set aside, should have 
been against the first irregular pro* 
ceeding.] — See Lregularity. 



JUDGMENT NUNC PRO TUNC. 

Entry of judgment nunc pro tunc — 
Delay.] — In an action of dower 
judgment was given in &vour of 
the tenant in June, 1856. In 
August the tenant died, and the 
enisry of judgment was delayed by 
the difficulty in procuring the affi- 
davit of disbursements, £9. The 
demandant brought another action 
against the heirs of the tenant for 
dower in the same land, and in 
Apnl, 1857, an application was 
made to allow the judgment given 
in June to be entered nunc pro tunc. 
Held,ix)0 late. Stafford v, Trueman^ 
154. 



JUDGMENT AS IN CASE OF 
NONSUIT. 

See NoNsmT. 



LACHES. 

See BAn«, 4. 

Of plaintiff.] — See Nonsnity 
(Judgment as in case of,) 5. — Gar- 
nishment, 8. 

Of defetidant.] — See Appearance, 



LAND. 

Title to in question.y-'See Costs, 1. 



LANDLORD. 

See OVBRHOLDING TsNilNT. . 

-y VOL. n. >glc 
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D^0nc€ in ^ectment hy^ m tenant's 
name.] — ^es l^eciment, 6. 

LIEN. 
Of attorney.] — See Garnishment, 
6,7. 



MAGISTRATE. 

Replevin brought against ^ for goods 
taken on search warrant.] — See Re- 
plevin^ 1. 

MANDAMUS. 
Direction of — Return of, time for 
— Signature to-rA ttachment. ] — A 
mandamns Ttist having been directed 
to " M. S., Treasurer of Belleville," 
and an attachment being moved for 
after he had ceased to be treasurer 
for not making a return to the same, 
HeU, that &e proper direction 
would have been " To tiie Treasurer, 
&o.,*' generally, though the per- 
sonal Section was not absolutely 
wrong, but that as S. had ceased to 
hold the (^ce the attachment must 
be refused. A writ of mandamus 
does not require fourteen days be- 
tween the teste and return, but under 
G. L. P. A., seo. 282, may be re- 
turnable forthwith, and by sec. 4, 
it may be signed and issued by the 
clerk of the process. Burdett v. 
Sawyer, 898. 



MORTGAGE. 
See Abbitratiok akb Awaxd, 15. 



MISCONDUCT. 
Of arbitrators.] — See Arbitration 
an4 Award, 18,17, 18. 



MISTAKE. 

By deputy clerk of the Crown in 
fUng appearance. ] — See Appear- 
ance, 8. 

By arbitrator, in reading notice of 
appointment.] — See Arbitration and 
Award, 11. 



MONET LENT. 
Affidavit to hold to bail for.] — See 
Arresty 5. 



MORTGAGEE. 
Claim by.] — iS^tf Garnishment, 8. 



MOVING AGAINST. 

Awardy time for.] — See Arbitra- 
tion and Award, 4, 9. 

Motion against award byprindpaU 
when suit at law was against sure' 

ties.]— lb. 

Irregularity.] — See Delay, 2. 

Service of swmmons in blanks — 
li. 4. 

Notice of trial.] — See Non Pros. 

Irregularity — Motion shoidd be 
against first irregular proceeding.] — 
See Irregularity. 



MOVING FOR. 

Rule nisi for attachment, *c^.]— 
See Attorney, 4. 

Certificate at triaL] — See Costs, 1. 

Discharge.] — See Weekly allow- 
ance. 



MUNICIPAL ELBCTIONB. 

1 . Disqtuilification by contract with 
Corporation — Candidate shareholdir 
in company in which the Corporaiifm 
holds stock — Mode of contesting dee- 
tion for a ward in which relator km 
no vote.] — On appUcaitiaQ to set 
aside an election, it is no answer 
to say that the relator did not ob- 
ject at the election to the qualHteft- 
tion of tiie p^son elected; this is 
only necesaacy to entitle ttie i^i*- 
tor, if a candidate, to the vacant 
seat; but a party cannot oompluD 
of the election of a candidate whom 
he has hknself itetod for, unlw te 
can shew that he was, at the time 
of voting, ignorant of HsB ol)jee*ieiii 
wbiob he desires to urge. A su^ 
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by bcmd to ft oofporation for tiieir 
treasurer, and to the treasurer for 
the oolleetor of taxes^is cUsquatifled 
fer a seat in sneh corporation, as is 
idso a partj who is acting as their 
solicitor in tiie delSsnoe of suits. A 
shareholder in a company in which 
the councU holds stock, and which 
has borrowed money from the coon- 
oil and secured the repayment by 
mortgage, is also disqiuJified. Heldf 
that in the last of these cases the 
-objection of alienage taken to the 
TsLfttor was not sustained. Elec- 
tions can only be contested in the 
smnmary way provided by 12 Yic, 
oh. 81, as amended by 18 ft 14 Vie, 
eh. 64, by a candidate or person 
having a right to vote at sui^ elec- 
tion. A voter of another ward, if 
he desires to o<Mnplain, must apply 
to the court for a quo warranto as 
in ordinaxy cases. Regina ex reL 
CoUman v. O'HarSf and other easM^ 
18. 

2. 22 Vic., eh. 99, Me. 184— Cbn- 
struction of,] — ^At the election of a 
tawn reeve for the town of GoUing- 
wood, the number of votes being 
equal, defendant was elected by the 
double vote of the member of the 
council who was assessed for the 
highest amount on the last revised 
assessment roll of the town. Held, 
that the election was invalid, such 
member having a second vote only 
at the election of the head of the 
corporation ; and that in this case 
the mayor had a right to vote. Be- 
gina ex reL Pollard v. Proseer, 880. 



NAME. 

Of officer omitted on copy of writ.] 
— See Capias, 1. 

Of officer at foot of warning and 
not of writ, held eufficienty 2. 

Error in that of plaintif.] — See 
Appearance, 2. 

In that of a Corporation.] — See 
Garnishment, 8. 



NEW TRIAL. 

•Sm iBBBOTTLABmr. 

Affidannte $wom before the may^ 
of a dty or t&wn in the UwUedKing- 
dom may be received an motion for.] 
—8ee Affidavits. 

On payment of coste — Delay in 
payment — Discharging rule.] — A 
verdict was rendered for plaintilf , 
and a new trial ordered on payment 
of costs, which were taxed on the 
27th of September ; on the 18th of 
October d^endant's counsel wrote 
to plaintiffs attorney offering to 
take short notice of trial, but plain- 
tiff *s attorney refused to allow any 
indulgence, and stated that the 
costs not having been paid on ap- 
plication would be made to dis- 
charge the rule for new trial. On 
the 28rd the costs were tendered, 
but refused, as there was then not 
sufficient tune to give the proper 
notice for the assizes on the 27th, 
which, however, defendant offered 
to waive. Held, that the plaintiff 
was not entitled to have the rule 
for new trial rescinded, but owing 
to defendant's delay the applica- 
tion for that purpose was refused 
only on payment of costs. Rabi' 
don V. Harkin, 129. 



NOLLE PROSEQUI. 

Several defendants — Striking out 
defendant after verdict.] — Two de^ 
fendants sued on the common counts 
joined in a plea of not indebted. 
After the record had been entered 
for trial, their attorney told the at- 
torney for the plaintiff that the de- 
fendants were not jointly liable, 
but that one was, and the plaintiff's 
attorney thereupon entered a nolle 
prosequi on the record as to one, 
bat omitted to file it. He then 
took a verdict against the other, 
upon a written agreement, signed 
by the attorney after such entry. 
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to admit his liability in a snin 
named. After the verdict this de- 
fendant was arrested, and he then 
moved to set aside the proceedings. 
Held, that the plaintiff, instead of 
entering a node pra$equi^ should 
have moved to strike out the de- 
fendant's name, bnt ilnder the cir- 
cumstances this was allowed to be 
done affcer the verdict, and the mle 
discharged without costs, Barnard 
et al. V. McPherson, 818. 



NON-JOINDER. 
See Abrest, 6. 



NON-PAYMENT OF MONET. 
See Attobnet, 4. 



NON PROS. 

Plea of payment — Necessity for 
replication — Verdict taken after 
judgment of non pros^l — ^To an ac- 
tion on a bill of exchange defend- 
ant pleaded denying the drawing 
and endorsing, and alleging pay- 
ment. On the 18th of March judg- 
ment of non pros was signed for 
want of a replication, and on the 
25th the plaintiff's attorney joined 
issue, and took the issue book with 
notice of trial to serve, when he 
was informed of the judgment sign- 
ed. Some understanding was come 
to as to the waiver of this judgment, 
but nothing was put in writing, and 
the affidavits were contradictory. 
The plaintiff went on and took a 
verdict, which defendants moved 
to set aside ; and a cross mle was 
obtained to set aside the judgment 
of non pros. Held, that the judg- 
ment was regular, because the plea 
of payment required an answer ; 
but that in faimess it ought not to 
have been signed, and the defend- 
ants should have moved to set aside 



the notice of trial, being the fixst 
irregularity. The plaintiff's ver- 
dict and defendants' judgment were 
therefore both set aside, withoat 
costs. McDoneU v. KeUhum^ Fasr- 
hanks and Cameron, 826. 



NONSUIT (JUDGMENT AS IN 
CASE OF). 

1. Eemanet,'] — ^WhereacauBehBS 
once been made a remanet, defend- 
ant cannot afterwardfi have a judg* 
ment as in case of nonsuit. Bsa v. 
MiOer, 67. 

2. Issue not joined,'] — ^No formal 
notice of trial had been given, bat 
defendant prepared for trial, and 
incurred expense, believing him- 
self bound to do so by his under- 
standing with plaintiff's attorney. 
This understanding, however, was 
not folly admitted, and it appeared 
also that issue had not been joined. 
Held, that on both grounds judg- 
ment as in case of nonsuit must be 
refused. Jones y. Martin, 68. 

8. Costs not paid.] — Where a 
rule nisi for judgment as in case of 
nonsuit had been discharged on 
the peremptory undertaking, and on 
payment of costs, and the plaintiff 
had not paid such costs, but ex- 
plained satisfactorily the neglect to 
go to trial in pursuance of his un- 
dertaking, the court, under these 
circumstances, refased to make 
absolute the rule for judgment, the 
defendant paying all costs and en- 
tering into a new undertaking. — 
Caspar y. McDonald, 71. 

4. Cognovit given hy tu)o of the 
defendants,] -^A rule nisi for judg- 
ment as in case of nonsuit having 
been obtained, it appeared that 
after the cause had been entered for 
trial two of the defendants gave a 
cognovit for debt and costs, and the 
record was withdrawn. Held, a 
sufficient excuse, and that the role 
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must be disobarged. The Bank of 
Upper Canada v. Ward et al, 206. 

5. Jury aUowed to teparate — 
Laehe^-'^CosU.] — ^Afier the jury had 
been sworn, it appeared that the no* 
tiee to exaxnine defendant had been 
serred too lale, and the pbiintiff 
having no evidence was unable to 
go on. The judge dismissed the 
jury, telling the plamtifif's attorney 
thai they might be called together 
when convenient at any time du- 
ring the assizes, and the case taken. 
The plaintiff was afterwards ready 
to go. on, but defendant's attorney 
refused to allow the ease to be taken 
out of ^ta order, and it was not tried. 
Held, that defendant couldnot move 
for judgment as in case of nonsuit; 
but as the plaintiffs' laches had ren- 
dered it necessary to dismiss the 
jury, the rule was discharged with- 
out costs. Taylor et al, v. Smithy 
218. 



NOTICE OF TEIAL. 

€. L. P. A., $ee. 151— Twenty 
days* notice — Trial by provito.] — 
I>efendants' attorney save twenty 
days* notice of trial to me plaintiff, 
a& under the G. L. P. A., sec. 151, 
and afterwards gave notice of trial 
by proviso for the same assizes, 
where the plaintiff not appearing 
was nonsuited. Held, regular, for 
&e first notice was not one intended 
by the 151st section, and if it had 
been, defendants could still give 
the notice of trial by proviso. 
Carscallen v. Hoodie et oZ., 254. 

Amimy.'l—See^Tii. 

^l here no formal notice given. ^ — 
See Nonsuit. , 

When should he moved against,] — 
See Non Pros. 

See Computation of Time, 2, 8, 
4, 8.— Dklay, 1. 



NOTICE. 

See Notice of Trial — Notiok 
TO Pbooexd. ' 

Mietake in reading notice of ap- 
pointmsnt,] — See Arbitration and 
Award, 11. 

Evidence taken without notice to 
parties:] -—lb. 23. 

To third arbitrator of makin^g 
award,] — lb., 28. 

Of assesement.] — See Computa- 
tion of Time. 

To appear.] — See Ejectment, 2. 

Twenty days.] — See Notice of 
Trial. 



NOTICE OF ACTION. 

Where no notice to one defendant, 
but appearance entered, for him with' 
out autJiority, writ set aside.] — See 
Appearance, 1. 



NOTICE TO PROCEED. 

See Absitbation akd Awabd, 11. 

TernCs notice of intention to pro- 
ceed — Waiver.] — Semble, that a 
term's notice of intention to pro- 
ceed is requisite only where no 
proceedings have been had for a 
year, not for four terms. But where 
defendant, after receiving notice of 
trial, gave notice to examine the 
^Isani^—Held, Ihat he had waived 
any objection as to the want of a 
term's notice. Tyre v. Wilkes, 
265. 



NULLITY. 

Notice of trial served too soon, a 

nullity.] — See Writ. 

Judgment entered tcithout appear- 
ance — Nullity or irregularity.] — See 
Appearance, 5. 

See Delay, 4. ^ j 
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NUNC PRO TUNC. 



See Judgment nunc fbo tunc. 



OMISSION. 

Of sum recovered, fatal.] — See Ca, 
Sa.] 4. 

To file affidavit of execution.] — See 
Cognovit, 4. 

ORDER. 
See Intebpleadeb, 8. 



PLEADING. 



OVERHOLDING TENANT. 

Valuation of Craps.']— Where on 
the expiration of a tenancy crops 
remain to be valued, this should be 
done, and tiie amount tendered be- 
fore applying under the Overholding 
Tenant Act. In re Boyle, an over- 
holding tenant, 184. 

PARAGRAPHS. 

Division of affidavits into.] — See 
Arrest, 6. 



PAROL SUBMISSION. 
See Abbitbation and Awabd, 28. 



PARTIES. 
Settlement of suit by — Right of 
attorney to proceed for costs.] — See 
Attorney, 6. 

PAYMENT. 

Plea of, when allowed with other 
pleas.] — See Pleading, 1. 

Plea oj, necessity for replication 
to,] — See Non Pros. 

Delay in paymejit of cost^ on 
obtatniiuf nekc trial.] — See New 
Trial, 1. 

Of moneif into court.] — See Gar- 
nishment, 1. 

Certificate of payment of judgment 
for registry.] — See Judgment, 1. 



1. C. L. P. A., sees. 125, 188, 
185.]— Under sec. 188 of C. L. P. 
A., the endorser of a note may, with- 
out leave, deny the endorsement 
and notice of non-payment, to- 
gether with a plea of payment, the 
first two pleas being in effect only a 
denial of his contract. Boss et oL 
V. Cummings, 141. 

2. Several pleas — General issue, 
** by statute'' — Volunteer.] — Speoial 
pleas will not be allowed together 
with the general issue by statute. A 
person acting in aid of a bailiff may 
plead under the statute, but not if 
he be a mere volunteer interfering 
from the interest which he has in 
the process. Dale v. Coon et aZ., 
160. 

8. Striking out unnecessary aver- 
ments—C. L. P. A., 1856, sees. 98, 
101, 106.] — ^Where a declaration on 
a policy of insurance was in the 
old form, containing specific aw- 
ments of performance of conditions 
precedent, it was referred to the 
master to strike out the superfluous 
matter. Patterson v. The Provineial 
Insurance Company, 164. 

Title to Land in question.] — See 
Costs, 1. 

Order barring claimant made 
while action pending — AppHeation 
for leave to plead such order.] — See 
Delay, 8. 

Several pleas.] — See Dower. 

Plea o^, necessity for replication 
to.] — See Non Pros. 



POWEB TO BEMIT. 
See ARBrrBATioN and Awabd, 1. 
How often may be ejperdsed.] — lb. 



POWEB OP ATTOBNEY. 
From one of three defendants to 
receive costs, sufficient.] — See Arbi- 
tration and Award^25. 
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PRINCIPAL AND SURETY. 

Ses Abbitration and Awabd, 8.- 

Gabnishment, 2. — Shebift. 



PRIORITY. 
Sss ABSGONDmo Dbbtob. 



PRIVILEGE. 
Of attorney.] — See Abbest, 8. 



PROCHEIN AMY. 

Appointment of.] — See Attorney, 
8. — Infant. 



PROSECUTOR. 
When examined as witness on 
inMctnmU for forcible entry resti- 
tution should not be granted.] — See 
Restitution. 



PROVISO. 

Tried by.] — See Notice of trial. 



QUARTER SESSIONS. 
Appeal from.] — See Appeal. 



RAILWAY COMPANIES. 
Buffalo and Lake Huron Railway 
Company — Intersection tdth G. W. 
R. Co. — Appointment of Arbitrators 
— Evidence of disagreement.] — On 
an application of the Buffalo and 
Lake Huron Railway Company, 
under 14 k 15 Vic, ch. 51, sec. 15, 
sub-sec. 9, for the appointment of 
arbitrators to arrange for their inter - 
section with the Great Western 
Railway Company, it appeared that 
in 1854 a negotiation was entered 
into between tiie Buffalo,Bi^<^tfo^d» 
and Ooderioh Railway Company 
(former owners of the applicants* 
line) and the Great Western Rail- 
way Company, upon the same ques- 
tion; but no agreement was then 
made, as the latter Company wished 



the crossing to be under their road, 
which the former would not accede 
to. Subsequently the Buffalo and 
Lake Huron Railway Comply wrote 
to the Oreat Western Railway 
Company, requesting that a time of 
meeting might be appointed to set- 
tie the matter, and received an an- 
swer refusing to enter into any 
discussion on the point until the 
adjustment of certain claims by the 
latter company against the BtdSFalo, 
Brantford, and Goderioh Railway 
Company. Held, that such refusal 
was unauthorised, and that a disa- 
greement between the companies 
as to the point or manner of crossing 
sufficientiy appeared to warrant i^e 
appointment of arbitrators under 
the statute. Held also, that it was 
not necessary, before claiming a 
crossing, that tiie name of the Great 
Western Railway Company should 
be inserted in the plan and book cA 
reference filed by tiie applicants as 
the owners of land to be taken for 
such crossing, or to tender compen- 
sation, for no land was required to 
be taken, but only an easement. 
Buffalo and Lake Huron Railway 
Company and the Oreat Western 
Ridhcay Company , 88. 



REFERENCE. 

Of dieputes and actions between 
lessors and lessees and their sureties.] 
— See Arbitration and Award, 8. 

Of a cause, *' and aU matters in 
difference,** when judgment may be 
ent-ered on the award.] — lb. 4. 

To affidavits filed.]— lb. 16, 80. 

At niei prius, right to proceed with 
cause after.] — lb, 21. 

To three arbitrators, award by two.] 
76.23. 



REFERENCE BACK. 
When ordered by the court,] — See 
Arbitration and Award, 1, 2, 7» 19. 
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Hmo ofim power of moff he exer- 
iiMd.]— 1&. 23. 

REMANET. 
Whm cause anee made, defendant 
cannot have judgment ae in case of 
nonsuit.] — See Nonsuit, 1. 



HEPLICATION. 

Necessity for to plea of payment.] 
— See Non Proa, 1. 



REPLEVIN. 
1. A^aimst a magiMtraU-^l^ Vic.^ 
cK 180, sec. 8; 18 Ftc, ch. 118— 
CkmsfaruGtim of,] — A gold watoh 
having been taken on a search war- 
rant from a person who absoonded, 
the pleintiff olaimed title to it, and 
brought replevin therefor against a 
eity police magistrate, who applied 
to sUy- proceedings under 16 Yio.^ 
ch. 18Q, sec 6. Held^ that replevin 
does notioome within the apt; and 
the.. api4ioation was dismissed. 
Uansof¥ Y. GumiU, 890. 
. %. Affidavit — Description iff goods.] 
An affidavit in support of a writ of 
replevin must be sufficient to en- 
able the sheriff by it to identify the 
property to be seized. Where, 
therefore, the affidavit stated only 
tiiat the plaintiff was owner of 
ninety-eight trees which he was 
informed and believed were cut on 
certain lots specified, and it ap- 
peared that these trees w^e alleged 
to be then in use as bioders for a 
largB raft of timber on its way to 
Quebec. Held, insufficient, and 
tlie writ which had been issued 
was set aside. Jones v. Cook, 896. 



RESIDENCE. 
Disclosure of plaintiff's.] — 
Judgment. 

RESTITUTION. 
Forcible entry — Evidence of 



See 



pro- 



secuunr,] -rr.Qn an indictment for 
forbit>le ent^ ihe deiiendants ap- 
plied for delay in order to giv0 
evidence of title, but on the pro- 
secutor consenting to waive resti- 
tution in the. emst of conviction, 
they are compelled to go to trial* 
and were convicted. A, writ of re- 
stitution was afterwards refused, 
though, semhle, that it would in 
any case have been improper to 
delay the tvial for the reason urged. 
SenMe^ also, that where the prose- 
cutor has been examined as a wit- 
ness, restitution should not be 
granted. Esgina v. Connor et ol., 
189. 



RETAINER. 

Commencing action without^ — See 
Attorney, 2. 

Entering abearance without.] — 
See Appearance, 1. 



RETURN. 
Tims for, to m^mdamus.] — 5m 
Mandamus. 



RBVIBION. 
€f taxation.] — See Attorney, 1. 
— Costs, 1. 



RULE NISI. 
For attachment on awards form of.] 
— See Arbitration and Award, 16. 



SATISPACTION. 

Entry of.] ^-^ee Judgment. 



SECURITY. 

Continvifig.] — See Cognovit, 4. 



SECURITY FOR COSTS. 
See ArroBMST, 8, 7. 
1. On applicttbio^ for seoiva^ 
for costa, it must be shewn at lAtt 
stage the proceedings are. Tor- 
rance V. Chross, 54. 
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2. AfidavU — If^armaUan and be- 
UefJ] — ^An affidavit that deponent 
''u informed and verily believes'* 
that the plaintiff resides out of the 
jurisdiction, is not sufficient to sup- 
port a summons for security for 
costs. Noad et oZ* v. Provincial In- 
wranee Company , 881. 



SEBVIOE. 
Of eummons on defendant abrocut,] 
See Absconding debtor. 

Of copy of summons in' blank.] — 
' See Delay, 4. 

Of subpcmajto support attachment,] 
— See Subpoena. 



SETTLEMENT. 
Of suit by parties — Bight of at- 
torney to proceed for costs.] — See At- 
torney, 6. 

SEVERAL PLEAS. 
See Pleadino, 1, 2. 



SHABEHOLDEB. 
See Municipal Elections, 1 . 



SHEBIPF. 

1. Sheriff's sureties — Judgments 
exceeding their liability — Staying 
proceedings — 8 W. IV., ch. &.] — 
Where several executions had been 
obtained against the sheriff's sure- 
ties exceeding the amount of their 
bond, winch was in igl25 each, 
they were directed by the judge in 
chiunbers to pay the amount of 
their respective liabilities into the 
hands of the sheriff to whom the 
executions were directed, with the 
costs, and then, upon application 
to the court, proceedings against 
them were stayed. Sinclair, Glen- 
dining , cmd Hutchison v. Baby et al», 
117. 

2. Sureties — Discharge of — Cer- 
tificate of judgment — Costs of] — 

65 



The sheriff may, notwithstanding 
the repeal of 8 W. IV., ch. 8, sec. 
6, still substitute one surety for 
another under sec. 11, and in this 
case, where it appeared that he had 
done so after the notice was given 
under 14 & 15 Vic, ch. 80, but 
that through negligence a judgment 
had been entered against the old 
sureties for subsequent defaults, 
relief was granted. 

Sureties for a sheriff are not re- 
lieved from their covenant under 8 
W. IV., ch. 8, sec. 2, by giving the 
notice provided for in 14 & 15 Vic, 
ch. 80, the latter statute applying 
only to sureties to the crown. 

A plaintiff cannot levy on a ^. /a. 
the amount paid by him for a certifi- 
cate of judgment. Hutchinson v. 
Baby, Caron, Woodbridge, and Bois- 
mier, 126. 

8. Attachment.] — ^An attachment 
will not be granted againsta sheriff 
for not returning a writ where 
he has been out of office more than 
six months before the rule to re- 
turn the writ was issued. Mott v. 
Orey et al., 188. 

4. An attachmentwill be granted 
against a sheriff for an insufficient 
return. Smith v. Bellows, 188. 

5. Arrest — Escape — Proceeding 
with suit — Waiver — Liability of 
sheriff.] — The sheriff arrested de- 
fendant on an order to hold to bul, 
and returned the writ ceipi corpus. 
Defendant afterwards escaped, but 
the plaiutiff, notwithstanding, ser- 
ved the declaration on the sheriff, 
and a plea having been put in re- 
covered a verdict. Held, that he 
could not, after this, role the sheriff 
to return the body, and attach him 
for default. Regitia v. The Sheriff 
of Perth, 298. 



SIGNATUBB. 
See Name. — Mandamus. 
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80LICIT0B. 

OfaeorparaHonmaynotheafMffi' 
her of it.] — See Municipal Elec- 
tions, 1. 



STAKEHOLDEB. 
See Intbbplbadbb, 2. 



STATEMENTS. 
Improperly made to arhUraiortJ] — 
See Arbitration and Award, 18. 



S^PATUTES (OoMSTBUcnoH or). 

8 Wm. IV. oh. 8--See Sheriff, 1. 
18 Vio. oh. 68, 800. 24— STfeOapiaa, 1. 
12 Yio. oh. 7B,—8ee Billfl of Ezohange 
and Promissory Notes, 1. 
16 Vie. oh. 175, 8eo.26.— 5«e Costs, 1, 2. 
16 Vic. oh. 177, seo. l.^See Costs, 1. 
16 Vio. oh. 180, seo. S.^See Beplerin, 1. 
18 Vio. oh. lis.— See Beplevin, 1. 
C. L. P. A. lB96.^8ee Arrest, 4. 
Sees. 85, 55, 57, U2.See Abseoncling 
Debtor. 

*< 98, 101, 10e.—8ee Pleading, 8. 
*' 112, 146.— 5m Compntaiion of 

Time. 
" 125, 138, 185.-.^^ Pleading, 1. 
" 151.— 5e« Notice of Trial. 

" l9B.-'8ee Attaohment--Oocpora- 
tions. 

** 19i.—8ee Garnishment, 2. 

" 283, 296.— 8ee Injunction, 1, 2. 

" 312, 818.— 5«e Costs, 2. 

" As to dower.— 8ee Dower. 
C. L. P. A., 1857 : 
Sec. 17.— Sw Cognovit, 3. 

«* IB.— See Cognovit, 2. 

" 26— 56tf Bail, 6. 
22 Vic. oh. 96, seo. IS.— See Ca. Sa., 6. 
22 Vic. oh. 99, seo. 134.— .S^^Monioipal 
Elections, 2. 



STAYING PBOCEEDINGS. 
See Sheriff, 1. 



STBIKING OUT. 
Superfliwtu matter indeclaratume.} \ 
'See Pleading, 8. 



BUBFffiNA. 
Attachment.y-'Whefre tiio affidavit 
of service did not state that the 
orig^al snbt^oezta had been shoim 
to the mtness : Hetd, that attach- 
ment would not lie, though the 
iritn68fi attended several days pre- 
Tions to the day of trial, and vna 
paid. The CorporaHon of E€ut Nit- 
eaufi V. CogewM et «!., 885. 



SUPPICIENOY OP BAIL. 
See BaiIi, 8. 



SUMMARY JUBISDICTION. 
See Attobnbt, 4. 



SUMMONS. 

Special^ endorsed nuwnow — 
Judgment on — Fraud — Bight of 
subsequent judgmefU erediton to 
attach.] — A subsequent judgment 
creditor of defendant cuinot attack 
a prior judgment for insufficiency 
of the speeul endograem^t on the 
writ on which it was obtained ; but 
he may do so on the ground that 
it was allowed to be ent^ed by 
fraud, and to defeat his claim ; for 
judgments obtained on a imt spe- 
cially endorsed are for this pnrp^ 
to be looked upon in the same mt 
as if founded upon a ccmfesB^ 
V^ere it appeared that the hm 
fides of the judgment was op^ w 
suspicion, an issue was directed to 
determine it. WOson v. Wt»m' 
874. 

Directum of.] —See Corporations, 
1. 

Writ of served in liUmk.]^^ 
Delay, 4. 

Indorsem^ of.] —See Injunction^ 



SURETIES. 
See PamciPAii amd Sot*»** 
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TENANTS. 



Onmrholding.] — See Ov^cholding 
Tonant* 



TIME. 
See CoMPUT^TiOH of Tdcb. 
^eiwem Uete and return J\ — See 
Ca. Sa., 1. 



• TIME FOB MOTIONS. 
See MoToiG aoainbt — Motikg fob. 



TIME TO ENTEB JUDGMENT. 

On otoord.] — See Arbitration and 
Award, 4. 

After eervice of eummansJ] — See 
Compntation of Time, 5, 6, 7, 9. 



UNLIQUIDAOXD DAMAGES. 

Award for cannot be attached.] — 
See Ghiniislmient, 8. 



UNNECESSARY AVEB- 
MENT8. 

Striking out* — See Pleading, 8. 



VACATION. 

5^^ Attachment. 



TIME TO PLEAD. 
See CoMPxn:ATioN of Time, 1, 7, 9. 



TITLE. 
To goods^ date of.] — See Inter- 
pleader, 8. 

To land in que$tion.]"See Costs, 1. 



TRESPASS. 
See Abbftsation and Awabd, 15. 
Where title to land in qtiestion.] — 
See CostB, 1. 



TRIAL. 
See NonoB of Tbial. 
By proviso.] — lb. 



UNCERTAINTY. 
See ABBnBATioM and Awabd, 8, 10. 



UNDERTAKING. 
Taken as a Waiver.] — See Arbi- 
tration and Award, 18 — ^Acoeptiinoe 
of Service. 

To put in bail.]— See Attomey> 
6. 



VALUATION, 

Of crops.] — See Overholding ten- 



ant. 



VARIANCE. 



Between writ and copy.] — See 
Capias, 2. 

VEN. EX. 

Goods must be sold under, wl^en 
issusdj before defendant can be or* 
rested for the resid^ie.] — See Ca. Sa., 
4. 



VENUE. 



Under the C. L. P. A. a plain- 
tiff in a transitory action may issue 
his writ in an outer county, and lay 
his venue in the county of York or 
in any other outer county. St. 
John T. Wrong et aL, 272. 



VERBAL SUBMISSION. 
See Abbitbation and Awhbd, 



VERDICT. 

Subject to arbitration.] — See Ar- 
bitration and Award, 9. 

Striking out defendant's name 
irfter.] — See Nolle prosequi. 



Digitized by 



Google 



486 



DI6B6T OF 0ABB8. 



WAIYBB. 
See AccxPTAVOB of Sxbviob.—- 

DSLAT — EjBOTMXMT, 1 — ^NoTICB TO 

Pbogbed — Bkstitution — Shbbiff, 
5 — Gabmibhmsnt, 8. 

Of defect in affidavit.'] — See Ai- 
rest, 4. 

Ae to time for ino$iofi against 
award,] — See Arbitration and A- 
waacd^ 18. 

Of right to proceed with reference,] 
—lb. 21. 



WEEKLY ALLOWANCE. 
Application for ducharge — Evi- 
dence of order and non-payment.] — 
Held^ that upon the affidavits and 
facts set out in this case, it suffici- 
ently appeared that an order for 
the weekly allowance had been 
obtained and senred, and default 
made in payment, so that defend- 
ant was entitled to his discharge. 
Hutchinson y, Jacksonj 276. 



wmrBss. 

Examinations of, ex partCy by ar- 
bitrators.] — See Arbitration and 
Award, 18, 17, 18. 



WBIT. 

Writ of trial — Notice of trial given 
too soon.] — Summons for a writ ci 
trial was granted on the 10th oi 
November, and enlarged till the 
19th, when an order was made. On 
the 18th the plaintiff senred notice 
of trial for the sittings on the 20ih» 
and took a verdict. Held (affinxi- 
ing Biaoh et al. v. Hall, 11 V. O. 
B. 866), that the notice of trial was 
a nullity, and that the verdict and 
all subsequent proceedings must be 
set aside. — Young et al. v. Laird, 
16. 

Writ of summons served in bUtnJIt,] 
— See Delay, 4. 

In ejectment issued in outer covair 
ty.] — See Ejectment, 1. 

Of error. — lb. 

Of summons irregularly served.'] — 
See Irregularity. 



WRIT OF ERROB. 
See Ejectmbnt, 1. 



WRIT OF|REBTITXJTION. 
See Restitution, writ of. 



■ ki.O.J.j^. 



Digitized by 



Google 



Digitized by VjOOQIC 



Digitized by VjOOQIC 



Digitized by VjOOQIC 




Digitized by VjOOQIC 



